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ABST RACT 


This thesis centers on the strike-threat system and its efficacy 
in maintaining industrial peace in Alberta. The topic is felt to be 
timely in light of the rising controversy over the right to strike, and 
the increasing numbers of management, government, and even labour officials 
who are questioning the effectiveness and rationality of the strike 
weapon as the basis of our industrial relations system in today’s inter- 
dependent society. 

That the strike is less effective in ensuring peaceful settle- 
ments than in former times is evidenced by the generally rising incidence 
and the increasing average duration of work stoppages. A study of the 
labour strike is undertaken here to identify those factors which are 
contributing to its declining utility. The first goal is to establish 
the role of the strike in the negotiation process. That role is to ensure 
that the cost of disagreement exceeds that of agreement, thereby coercing 
compromise offers and demands eventually leading to peaceful settlements. 
The factors found to be contributing to the growing inability of the strike 
system to effectively accomplish its role are what are termed here "insul- 
ating tactics" - activities undertaken by the parties (labour and manage- 
ment) through which they seek to avoid the economic impact of engaging in 
this "economic warfare", 

The primary purpose of this thesis is to seek out a solution to 
the present problems of labour strife. After reviewing alternatives to 


the strike offered to date it is concluded that, at least for the time 
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being, the adversarial strike system is here to stay. Within this 
constraint a proposal for revivification of labour strike effectiveness 
is developed. It is based on two models conceptualized by Professor 
S.M.A. Hameed; each model represents the basis for one of the two stages 
in the proposal. The first stage is a monetary penalty scheme aimed at 
offsetting the parties’ insulating tactics. The second stage is a cost- 
benefit analysis scheme offering more objective criteria for government 
intervention in particularly disruptive disputes. 

Further government involvement in labour relations in Alberta 
is a necessary evil. If disruptions due to work stoppages are not min- 
imized now public overreaction, and consequent legislation thereof, may 
destroy free collective bargaining. The revivification proposal put forth 
in this thesis is aimed at using limited government intervention now in 
the hope of avoiding overreaction and preserving collective bargaining 


through minimizing strike activity. 
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One of the eternal conflicts out of which 
life is made up is that between the effort 
of every man to get the most he can 
for his services and that of society, 
disguised under the name of 
capital, to get his services 


for the least possible return. 


Oliver Wendell Holmes, 1896, 
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CHAPTER I 


INTRODUCTION 


NATURE AND PURPOSE OF THE STUDY 

On December 31, 1968 Dean H.D. Woods, in his office as Chairman 
of the federally appointed Task Force on Labour Relations, submitted the 
Task Force’s report entitled “Canadian Industrial Relations”. The report 
was commissioned to assist the government in labour policy decisions and 
legislative review. The introduction of that report is headed “Industrial 
Relations Under Attack" and begins: 

"1, Periodically the conduct of labour-management relations 

in any country is subject to severe criticism. In 
Canada, as well as in many other western countries, the 
attack on collective bargaining has bean mounting in 
recent years. The result verges on a crisis of confid- 
ence in the present industrial relations system. 

2. Why has the public apparently lost faith in the 
prevailing collective bargaining process? The rash of 
strikes which have caught the headlines in recent years 
provides much of the explanation. In many of these 
disputes the protagonists seem to suffer less than the 
public. Worse still, there is apprehension that the 
parties are using the public as their whipping boy 
while they work out their differences." 

This report came two years after the ill-famed "Pearson settle- 
ment" with the St. Lawrence dockworkers. That agreement provided for an 
unprecedented thirty percent wage increase over two years, and is blamed 
by many for the flurry of “catch-up” demands which predominated negotiations 
in the first half of the 1970°s. Predictably, especially in light of the 
rampant inflation experienced in that period, the catch-up “doctrine” 


precipitated a flood of strikes. When Woods spoke of the public outcry 
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over labour unrest in the 1968 Task Force report there had been 582 strikes 
for the year, involving some 223,562 workers and costing 5,082,732 man-days 
lost. Although the incidence of strike activity has peaked and troughed 
since 1968, at the time of this writing the 1976 figures show an approx- 
imate 77% increase (over 1968) in the nunber of strikes (1,030) and an 
approximate 109% increase in man-days lost (10,624,130) .7 Public antipathy 
towards the strike weapon has increased likewise; the resounding hue and 
cry now chorused is that “there’s got to be a better way”. 

Public animosity towards strike activity necessarily flows to 
our entire collective barqaining system. In response to this “attack”, 
industrial relations practitioners and academics have proposed and supported 
various schemes to overhaul the system. Propositions have ranged from 
compulsory arbitration,~ through the non-stoppage strike,’ to a complete 
revamping by ipstitateon of "Mitbestimmung" (co-determination), as, for 
example, is outlined in the controversial “Connaghan Report">, New 
gimmicks or modifications and variations of old innovations appear with 
each new issue of the various labour periodicals. The process has been 
going on for decades, yet little has changed. In the end we still have 
the union and the strike taking the blunt of an ever increasing animosity 
towards work disruptions. In 1956 41% of Canadian households polled 
frowned on the conflict aspects of unions and considered their leaders 
“troublemakers and agitators". In 1966 50% of those questioned held these 
feelings, and by 1976 67% of the public had such an opinion (71% in non- 
union households and 60% in union Households yee 
The Tautological Nature Of The Problem 

Union insistence on the bilateral wage decision process (backed 


by the threat and utilization of the strike) is frequently cited as the 
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root of current inflation ills. Ironically, it is the spiralling consumer 
price index which is the force of the argument behind the catch-up demands 
that initiated these turbulent bargaining years. If economists are split 

on the impact of collective bargaining and the strike-threat on the economy, 
the public is not. The tautology is set: bargaining power, fortified by 
the strike weapon, is blamed for inflation; and inflation is blamed for much 
of the strike activity.© It is this vicious circle which evokes the popular 
"logical" solution to some who seek labour peace - remove the strike from 
our industrial relations framework. Simple, yet impractical. As Professor 


Crispo has stated: 


"The strike is an indispensable part of our collective barg- 
aining system. It is the threat of a strike or lock-ouf - 
or the strike or lock-out that enables it to function." 


The point is that the strike simply cannot be removed unless and until 
there is a viable alternative with which to replace it. Clearly labour 
is as anxious to settle its demands without the strike as any sector of 
our society. A strike is costly to both the union organization and its 
individual up eagle However, equally clear is the fact that organized 
labour will not agree to a strike replacement scheme until it is satisfied 
its interests would be equally secure under the new system. Brody cogently 
outlines the reality of the present situation in noting that: 
"Until the discovery of such a formula (to set “fair 
wages and prices), bargaining power and collective 
negotiations - and their extensions, the lock-out and 


the strike - will have to remain as the second pest 
ama aT 
instrument in the wage determination process.’ 


Perspective On The Incidence Of Strikes 

Though often neglected, there is also an argument that collective 
bargaining is being unduly criticized relative to the factual incidence of 
strike activity. DOefenders of the strike-threat system point out that 


90-95% of all negotiations are settled without a strike. They contend 
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that in fact the collective bargaining system, even in these times of 
labour unrest, is an efficient mode of industrial relations. Statistic- 
ally, from 1967 to 1974 (Canada*s worst year on record for number of 
strikes) only 5.7% of all collective agreement negotiations in the private 


Ke It is argued that more 


sector resulted in strikes (er lock-outs). 
man-days are lost through illness or industrial accidents than through 
strike activity. The contentions are clearly valid and ought to be borne 
in mind when considering what steps are to be taken in improving our labour 
relations process. Notwithstanding this, it is also clear that just as 
work is in progress to develop improved methods of accident prevention, 
so ought we to strive to improve our industrial relations record. 
Purpose And Approach Of The Thesis 

Examination of means for improvement of our industrial relations 
record is the sub ject and purpose towards which this research is directed. 
To date the bulk of the studies completed in this area have focused on 
alternatives to the strike system and (as mentioned above) cover a range 
of innovative devices as well as various proposals to imitate successful 
labour relations systems of other countries. A critique of some of the 
more prominent of these propositions forms part of the argument to be 
presented. However, the thrust of this work is aimed at an examination 
of what has happened to the strike-threat system over.the last couple of 
decades, and particularly why the labour strike appears to be losing its 
utility in promoting peaceful settlements of labour negotiations. In 
short, the focus of this study is centered not on searching out a viable 
alternative to the strike-threat system, but rather it focuses on seeking 
the causes of the declining effectiveness of the strike-threat and on what 


is necessary to restore it to its former levels of efficiency in effecting 
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labour peace. 

A diagnostic and prescriptive approach, as opposed to the more 
radical method of abandonment and replacement which has commonly been 
followed elsewhere, is felt to be more practical in the search for 
solutions which would be acceptable and yet effective. A strong dose of 
pragmatism is an essential constituent of any proposition for change in 
the labour-management relations field. Neither party is noted for 
unrestrained adherence to principles of liberalism and progressivism. 

As a result, before any theory could be operationalized with even a 
reluctant consensus of the parties there need be persuasive evidence that 
it does not constitute any loss of advantage for either side or represent 
a change for the worse in any way. The more radical the proposal, the 
more suspicion with which it will be viewed. Hence, the premise on which 
this study proceeds is that, at least in the short-run, the strike-threat 
system is here to stay. 

There is no suggestion here that the proposition which will be 
made will be welcomed with open arms by labour or management. In fact, 
if at all seriously considered, the reception and popularity of the 
proposal will likely parallel that of the “temporary” personal income tax 
Act of 1917. Nevertheless, public pressure is mounting; labour, management, 
and government officials all are aware that active steps may soon be demand- 
ed. It is suggested that the recommendations to be made and arqued herein 
offer a practical and effective means to revitalize our present industrial 
relations system with minimal disruption. Although the medicine may be 
somewhat repugnant to the tenets of free collective bargaining, if it can 


solve the problem it is to be preferred over major surgery. 
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STATEMENT OF THESIS 
To those who believe in the free enterprise system of collective 
bargaining, time is running short in the search for a solution to the 
present tumultous labour scene. As Chamberlain has put its 
“Indeed there is one school of thought which argues that 
without effective effort to shorten or eliminate major 
strike actions, the public is likely to become impatient 
with the whole apparatus of collective bargaining and 
support greater restriction on its free practice than may 
be necessary. If this view is valid, and at minimum it 
cannot be lightly brushed aside, then we find ourselves 
in an uncomfortable philosophical bind. We fear, on the 
one hand, that increased government intervention will 
doom collective bargaining, and on the other hand, that 
failurg.of the government to intervene will doom it no 
less.” 
It is asserted here that the interests of collective bargaining are best 
protected by acceptance of a known and limited quantum of government 
intervention taken now, rather than further procrastination and the 
consequent risk of possible legislative overreaction as public pressure 
cumulates. The proposed form of that limited intervention will be put 
forward shortly. 
Format Of The Research 
The proposition which will be argued in this thesis is not one 
which can be readily reduced into a precise statement of hypothesis or 
series of hypotheses intended to be tested through a sequence of manip- 
ulations of empirical data. The approach takenhereis essentially inductive 
as opposed to quantitative (although statistical sources have been utilized 
to augment the argument presented), and as a result, the strict "scientific 
method” is an inappropriate format. The following is a brief outline of 
the proposition to be developed in these pages. 
Proceeding with the diagnostic approach the first step taken is 


to analyze the collective bargaining system and the traditional role of the 
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strike-threat system therein. Next, the means by which that role was 
achieved in times when the strike was more efficient in maintaining 
labour peace are examined. Finally, comparison and contrast are used to 
identify what has changed to render the strike less effective in its role 
in collective bargaining in the present day context. In short, the object 
is to establish what it was about the strike in former times which made 
it more successful in ensuring labour peace than is currently the case. 
The prescriptive measure then becomes restoration or reparation of those 
attributes of the strike-threat which have degenerated, such that revive 
ification of labour strike utility is achieved. Logically if strike 
effectiveness is restorad “all other things being equal” '4, then the 
incidence and duration of strike activity should assume more normal levels. 
The Thesis Stated 

It is the thesis of this paper that what has changed, that at 
least one major reason why the strike has become less effective in ensuring 
peaceful sattlements of labour disputes, is that, simply put, the “threat” 
has gone out of the strike-threat system. A threat must connote dire 
consequences to the recipient in order to be effective. In negotiations 
the strike threat must bring forth visions of economic woe. When utilized 
the strike must put severe financial handicaps on both parties. If not, 
the pressure to come to a quick settlement of the dispute is absent and 
it will continue much longer than necessary. 

Why is the strike less effective today? The quotation from the 
Woods Report which appears arcvel: gives some insight when it states “In 
many of these disputes the protagonists seem to suffer less than the public”. 
This study seeks to show that the strike has lost its impact - its threat - 


as a result of what will be termed “insulating tactics” by both labour 
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and management. By "insulating tactics" what is meant is those steps 
and preparations taken by the parties to shield themselves from the 
consequences of strike action. A number of the more prevalent and 
successful tactics will be examined tetanene 

The Proposed Solution Scheme 

Assuming for now that these are in fact the factors reducing 
labour strike utility the question then becomes what is the solution? 

How can revivification of strike utility be achieved? The simplest and 
most logical answer is to off-set these insulating tactics. That is the 
proposition of this thesis. It is proposed that a monetary penalty scheme 
be instituted, the purpose of which would be to counterebalance the 
protectional gimmicks which the parties to a given dispute may have devised 
to avoid the economic consequences of a strike. A legislative outline for 
such a system will be presented at the conclusion of this paper. |! 

The strike effectiveness revivification scheme would have a two 
fold effect in promoting industrial peace. First, it would increase the 
parties perceived costs of failing to reach a settlement (ie. the cost of 
a strike) thereby promoting strike avoidance. Second, it would increase 
the impact of economic pressure on the parties to negotiate a quick settle- 
ment once a strike has taken place (ie. decrease the duration of strikes). 
The revenues from such a scheme would flow into the general revenue fund 
thereby indirectly compensating the public for the inconveniences it must 
endure as the result of a strike. Even with such a system it is recognized 
that additional provisions are necessary to cover essential industry or 
emergency disputes. The second stage of the scheme herein proposed involves 
a somewhat empirical cost/benefit analysis system whereby there is inter- 


vention to halt a strike when the “costs"™ reach a pre-determined point on 
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a declining benefit function. Thus a strike would only be allowed to 
continue so long as it is effective or useful in light of the essentiality 
of the operation being shut dowiges It is asserted that such a system, 
although suffering some empirical evalutaion problems, is much superior 

to the present ad-hoc system based on the volume of public pressure against 
a given strike. 

In summary the thesis to be argued is that the generally rising 
incidence and increasing duration of strike activity currently being 
experienced is in some part due to the declining effectiveness or utility 
of the strike-threat system. The declining utility is a result of “insu- 
lation tactics” by both labour and management through which they can greatly 
reduce the economic consequences of strike action. It is suggested that 
the most pragmatic solution, at least in the short-term, is to restore 
the strike-threat effectiveness by institution of a monetary penalty scheme 
to off-set these insulation procedures. A second stage cost/benefit 


triggered intervention system, in which essentiality is a weighted factor, 


would be used to end particularly disruptive or ineffective stoppages. 


SURVEY OF THE LITERATURE 
Rumblings of the declining utility of the labour strike have 

been in the wind for many years. News reports appear periodically analyze 
ing a given major strike. More and more frequently such reports contain 
quotes such as that of the United Rubber Workers official (speaking after 
seventeen weeks of a strike at a major B.F. Goodrich Plant) who quipped: 
"I wonder if this doesn*t mean the usefulness of strikes is declining". |” 
Also becoming more common in these reports are descriptions of activities 


of the parties to avoid the effects of the strike. In the above mentioned 


dispute at one plant some 120 salaried employees took over the posts of 
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the 150 strikers and kept production at better than 50% of normal oper- 
ation; this combined with heavy stock piles minimized company losses. The 
strikers, on the other hand, received strike pay, low interest loans from 
their credit union, union arranged “indulgences” from the local merchants, 
and many had steady incomes from spouses and/or took short-term jobs, All 
were far from starving. As the reporters put it: 
"A big union has struck a key industry for four months 
without creating havoc. Strikers aren’t going hungry, 
though few are eating steak. Rubber companies continue 
to sell tires, thguah customers can’t always get exactly 
what they want." 
The Stern Article 
The writing on the wall is clear, yet as previously mentioned 
most practitioners and academics who seek a solution to the problem have 
approached the search by “writing-off" the strike and exploring alternatives. 
As a result literature on the causes of the declining utility and on cures 
for the ailing strike mechanism is scarce. The only major paper found 
directed specifically at the issue of the declining utility of the strike 


was that of Professor James See, 


Stern attempts to construct a partial 
theory of declining utility of the strike utilizing a framework which 
preserves the right to strike in recommendations for rectification. 

The argument put forth by Stern opens with a recitation of improve- 
ments in strike preparations which have been developed since the Second 
World War. For example, management tactics noted include pre-strike 
production increases, off-plant inventory buildup, solicitation of antic- 
ipatory purchases through advance notice to customers, supervisory operation 
of plants during strikes, strike insurance funds etc. Union tactics listed 


include increased strike funds and benefits, strategic timing, community 


assistance programs, inter-union loans, etc. Rationalizations both for and 
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against the use of the strike mechanism to settle industrial relations 
disputes are outlined and the conclusion is that improvements in the 
present system are preferable to complete replacement. Finally, three 
areas of policy are suggested as focuses to be studied to bring dispute 
settlement methods into line with “the requirements of modern technology 
and societal trends”. Firstly, Stern suggests that some of the issues 
precipitating strikes should be removed from the purview of “strikable 
issues". Secondly, he urges development of a means whereby the relative 
powers of the parties can be equalized to the relative equities of their 
positions in the minds of the public. Thirdly, he recommends efforts to 
change public policy to reflect the acceptance of unions as a positive 
industrial relations force. 

It is Stern’s second policy area on which the present paper 
concentrates - a system whereby the relative powers of the parties can be 
equated to the relative equities of their positions. The proposition here, 
however, does not follow in type that proposed by Stern. Stern proposes 
institution of another conciliation-mediation device with the ultimate 
weapon of government seizure of the operation in dispute and "some finan- 
cial penalty ... which would make seizure costly for the company and the 
union, Profits earned and dues collected during this period could accrue 
to the government instead of to the pareiess" In effect the proposal 
amounts to an elaborate form of the non-stoppage ne es It is argued 
here that a more effective solution lies in the proposals of Professor 
S.M.A. Hameed which will be discussed shortly. 

The Levine Article 
Before delving into a survey of the writings on the prescriptive 


portions of this paper an article by Gilbert Weviness deserves mention. 
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This short paper focuses on strike activity in the public sector, a subject 
with which the present work is also concerned. The thesis offered is again 
the declining utility of the strike, but here factors somewhat peculiar to 
the public sector are noted. In particular, the reasons given by Levine 
include advanced planning and the use of supervisory personnel, increased 
technological advances reducing employee necessity, decline of the monop- 
olistic position of government branches in supplying services to the 
public, decreased dependence on public systems such as transit (eq. incre- 
ased incidence of private car ownership), and finally, the very forceful 
argument that, in light of the fiscal crisis of many governmental depart- 
ments, it “pays” public employers when their employees are on strike. That 
is, while a strike in the private sector means loss of production, sales, 
and revenue, there is no corresponding reduction in revenues in the public 
sector - tax money continues to flow in through the allocation systems 
despite the strike. With the payroll costs absent, a large proportion of 
the overhead expenses are saved thus easing budget strains. The conclusion 
is that new techniques must be found to improve the strike “if the strike 
weapon is to remain as effective as in the past”. 
The Hameed Articles 

As noted, Stern’s proposals to revamp the strike-threat system 
have been rejected here as complicated and of doubtful practical and 
effective value. The alternative offered in this thesis is based on two 
papers written by Professor S.M.A. Hameed, and amounts to a unification 
of what were essentially separate propositions. The first saperes is 
focused directly at the issues being studied here. It begins with the 
argument that the utility of the strike has been declining, but that it 


is still a less costly mechanism than compulsory arbitration - the altern- 
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ative considered. The conclusion is thats 
“Therefore what is needed is to reinforce the role and 

function of the strike in a way that our system of free 

collective bargaining is preserved wi eh as little incon- 

venience to the public as possible." 
The format of the proposed solution is what Hameed has termed "responsive 
bargaining". A system which allows the two parties (labour and management) 
complete freedom to strike as under the present legislation, but makes 
them “ultimately responsible or accountable to the public from an economic 
point of view”, 

Although other factors such as strike pay, savings, and the 
absence of profit-loss pressure in the public sector are touched upon, 
Hameed leaves the impression that it is automation which has caused the 
effectiveness of the strike weapon to decline. While it is agreed that 
automation is a major factor in this phenomenon, it will be asserted here 
that a number of other factors have also figured largely in the present 
strike utility situation. Aside from this somewhat minor divergence the 
argument in this paper closely allies that of Hameed’s. The basic propo- 
sition is that what is needed is a scheme to restore impact of the strike 
Bere nereoy redicertaemlenatniat the vordinarye ss cerikesby iat tac) the 
parties accountable to the public for the “costs” they are subjected to 
(as a result of the stoppage) through a system of compensation payments, a 
major diseconomy of the present system is corrected. The protagonists are 
forced to pay a levy which shifts a more equitable proportion of the costs 
of the disruption from the community to both the union and management, and 
at the same time restores some of the economic impact which serves to 
pressure the parties into an early settlement. The mechanics of the compen- 


sation scheme, with some modifications of those proposed by Hameed, will 


be discussed in Chapter Seven. 
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Professor Hameed suggests in his “responsive bargaining” paper 
that such a system could eliminate the need for an emergency dispute 
settlement procedure since the length of the strike would be considerably 
phone sisdes: However, the approach here is less optimistic. It is believed 
that disputes may still arise which will demand government intervention in 
the interests of the community as a whole. To this end the second stage of 
the proposed system suggests the institution of a consistent and predictable 
scheme whereby government intervention is automatically invoked when the 
"costs" of a given strike become prohibitive. Such a scheme is felt to be 
much more in line with principles of efficiency and equity than the present 
ad-hoc pruvietons ie It is the second Hameed Shaye which is used as the 
basis for stage two of this paper's proposals. Entitled "A Theory of Strike 
Cost and Government Intervention" this second paper outlines the conceptual 
relationship between the right to strike and the right of the community 
to an uninterrupted flow of goods and services. 

Hameed develops a cost-benefit analysis scheme which determines 
the point in a strike at which government intervention is advisable. The 
scheme suffers the ever-present problem of empirical evaluation of concepts 
which are difficult to Se but nevertheless, the basic constructs 
of the theory can be practically operationalized to provide much more 
objective and equitable criteria for government intervention than are 
currently in use. Chapter Eight outlines the proposed utilization of this 
theory. 

Thus, to summarize this survey of the literature, it can be 
concluded that materials on the declining utility of the strike and propos- 
als to reverse this trend are very scant indeed. The vast majority of 


studies focus on alternatives. Stern*s paper studies the declining utility 
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phenomenon and sets a basis for further research. Levine's article suggests 
some aspects of the declining utility which are peculiar to the public 
sector. Finally Hameed*s “Responsive Bargaining” paper overviews the 
declining utility and proposes a compensation scheme which will restore 

the impact of the strike on the parties. The second Hameed paper was not 
concerned with declining strike effectiveness per se, but appears to offer 
an interesting and workable model for a more objective government 


intervention policy. 


SCOPE, OF THE STUDY 

The Jurisdiction 

Before proceeding with the presentation it is necessary to oute 
line some of the parameters within which this study was undertaken. First 
it is to be noted that the setting is the Alberta jurisdiction, and that 
the study was done, and the proposition developed, with a view to contrib- 
uting to labour peace in this province. It may well also be of relevance 
to other Canadian and North American jurisdictions. An effort has been 
made to utilize Alberta data wherever possible, though certainly other 
Canadian and even American sources have been noted where it was felt helpful 
to do so. The legislation studied, save that covering Federal employees 
working within the province, is Alberta's. 
The Premise 

One of the major premises on which this study is based is that 
collective bargaining and the adversarial context, at least in the short- 
term, is here to stay. Despite exhortations from some industrial relation- 
ists that our adversarial system is outmoded or dead there are valid 
arguments to support the above premise. Certainly there have been successful 


attempts at worker participation schemes in Alberta and elsewhere in 
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Canada. One cannot deny the existence of Edmonton's Byers Transport 
(which is also employee owned) or of Tembec Forest Products, Supreme 
Aluminum Industries or the Cox dental lab, eaten The point to be made 
is that although industrial democracy may go a long way in removing the 
adversarial context, broad acceptance of the principle and operation of 
such a scheme is in the more distant future than is to be looked at in this 
study. Professor Terrence White has reported that his studies reveal little 
support for the concept from either labour or management at the present 
time. Speaking to labour and management representatives at a seminar on 
industrial democracy, White stated: 
"And to impose an unfamiliar, superficially understood 

model into non-receptive or apathetic settings is almost 

to ensure that the venture will be unsuccessful... I 

believe that such action by the Alberta government at 

this timg, would be unwise and, in any event, highly un- 

likely.” 
The environment in Alberta is not yet ready for a change from the adver- 
sarial system of industrial relations. This study was to develop an 
immediately feasible short-term solution to current problems of labour 
unrest. For that reason the concept. of industrial democracy lies beyond 
the scope of this works? 
The Time Period 

In terms of a time boundary, an effort has been made to restrict 
source material to that written in more recent years. More specifically, 
unless a particular writing was felt to be especially relevant to the 
argument being presented, books and periodicals published before 1960 were 
generally disregarded. Similarily, statistical data have been traced back 
only to 1960. A special attempt has been made to review materials published 


since 1968 as it is felt the Task Force report represents a thorough study 


of the pre °68 labour scene. The insights developed therein can certainly 
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not be improved here. Further, 1968 has been cited as the turning point 
when "big" demands in wages and benefits changed from bargaining tactics 
to serious strike issues. The overall justification for the general 
restriction of the study to roughly the last seventeen years is that it 
represents a necessary cut-off point resulting from what might be termed 
marginal analysis of research time. The Alberta labour relations scene, 
and the discipline of industrial relations in general, has not been static 
and theories and data simply become outdated. 

Briefly, the parameters of this study then are: (1) geographic- 


ally centered on Alberta; (2) premised on the belief that collective 


bargaining and the adversarial context will dominate the Alberta industrial 


relations system in the short-term and any solutions to the current strike 


ai 


situation must necessarily be within such a context; and, (3) chronologically 


limited to source material taken from that published since 1960 with an 


emphasis from 1968 on. 


OUTLINE OF THE PRESENTATION 
Before continuing with the development of this thesis a brief 
outline is given here to aid understanding of the function of the chapters 
which follow in the overall presentation. Chapter Two is a study of the 
role of strikes in the collective bargaining system. It looks at the 
concept of collective bargaining and then at how the strike-threat system 
fits into that concept. 


Chapter Three is a study of the current legal provisions for 


strikes in Alberta in both the public and private sectors. The differences 


in the provisions for the two sectors are discussed and finally, brief 
attention is given to “in-term' and illegal strikes. Chapter Four looks 


at the incidence of strike activity in Alberta and some comparisons are 
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made with other provinces and the national average. A breakdown into 
public and private sector incidence is also given. 

Chapter Five is one of the more crucial sections of the thesis 
as it deals with the declining utility of the strike. It contains a 
discussion of a number of the prevalent factors contributing to the declin- 
ing utility dilemma and presents data gathered on the evidence of those 
Factors in Alberta. Chapter Six is a study of selected alternatives to 
the strike. “Alternatives” is used in the loose sense of the word since 
variations of the strike itself are also viewed. The chapter concludes 
none of the models reviewed are particularly appropriate to the current 
Alberta environment. 

Chapter Seven sets out the first stage of the proposition being 
offered for revivification of strike utlity - the scheme to restore 
"Responsive Bargaining” through increasing the cost factor of work stoppages 
to the parties. Chapter Eight outlines the second stage of the proposal 
which sets out a government intervention formula for halting exceptionally 
disruptive disputes. Finally, Chapter Nine presents the summary and con- 


clusions of this thesis and ends with some suqgestions for further research. 
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10. Note the words of George Meany, A.F.L.-C.1.0. president 
as reported in Hart, Harold H., The Strike: For and Against, (1971), 
pp. 6-7. 
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16. See Chapter Five, infra. 
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CHAPTER II 


THE ROLE OF STRIKES IN COLLECTIVE BARGAINING 


THE CONCEPT OF COLLECTIVE BARGAINING 

Before an understanding of the role of strikes in collective 
bargaining can be attained it is necessary to appreciate the basic nature 
of the collective bargaining process itself. A simple definition for such 
a complex institution as collective bargaining is difficult, if not impos- 
sible, to derive. Nevertheless before delving into a few of the negotiation 
theories it is necessary to limit the meaning of the term as it will be used 
aren Sidney and Beatrice Webb, the reputed source of the phrase, did not 
give a definition per se, but rather set out a number of examples and 
contrasts (here to “individual bargaining”) such as: 

"Instead of the employer making a series of separate 

contracts with isolated individuals, he meets with a 

collective will, and settles, in a single agreement, 

the principles upon which, for the time being, all 

workmen of a particular group, or classy, or grade, 

will be engaged." 

Needless to say a rather simple illustration and one which leaves a number 
of parameters unsettled. 

Various authors and labour dictionaries offer more succinct 
axplanations of collective bargaining and it is from thasar that the follow- 
ing was derived to be put forth as the meaning of the term as it is to be 
used within this chapter: collective bargaining is a method or process 
through which are developed joint understandings as to wages or salaries, 


hours of work, and other conditions of employment, by direct negotiation 


between an employer entity (governmental or private) and a labour organiz- 
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ation (union or association) representing exclusivea)y a defined group of 
employees of said employer (appropriate bargaining unit) which understandings 


are formalized in a collective agreement. 


NEGOTIATION MODELS 

Having thus limited the meaning of the phrase as it is used here, 
a brief review of a few of the models which theorize the operation of col- 
lective negotiations will be advantageous to the arguments to be presented 
later. Industrial relations literature has not neglected the theoretical 
constructs of the bargaining process. The orientations of such theories 
range from the human relations field, which stress success relative to 
common bases for interaction, perceptions of common goals, and the need to 
de-emphasize conflict apes to the empirical economic models of bilateral 
monepalyee The models to be examined here are more purely industrial 
relations orientated and, more specifically, they focus on bargaining power.” 
Bargaining power models were selected since they more clearly outline the 
role of the strike-threat system in collective bargaining process. The 
theories of chaebenialad Sate Beevenaa and mabry!° have been chosen and 
they represent a similar and progressively more complex sample of the more 
prominent conceptualizations. 
The Chamerlain Model 

Chamberlain’s model is of the simple bargaining power type. He 
basically defines bargaining power in terms of the costs of disagreement 
and shows how the terms of the agreement are affected by a cost evaluation 
of the parties of agreeing to, versus refusing to agree to, offers and 
demands. In other words the bargaining power of the union is seen as the 
cost to management of refusing the union*s demands relative to the cost to 


them of agreeing to those demands. Similarily, management's bargaining 
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power is the cost to the union of refusing management*s offer relative to 
the cost of accepting the offer. Collective bargaining is then a process 
in which offers and demands are exchanged in negotiations and the parties 
evaluate each others proposals in terms of the cost of refusing to concede 
or accept. The higher the cost of disagreement to one party the greater 
bargaining power of the other. The model can be expressed in a simple 


equation as follows: 


Figure 2-1 
CMR CUR 
CMA = CUA 


where: CMR = cost to management of refusing the union's 

demands; CMA = cost to management of agreeing to the 

union*s demands; CUR = cost to the union of refusing 

management*’s offer; CUS = cost to the union of accepting 

management's offer. 
For purposes of a more direct adaptation to this paper the costs of agreement 
and disagreement can be viewed as the cost to management of agreeing to the 
union's demand versus the costs it will suffer by “taking” a strike. Like- 
wise, the cost to the union would be that of accepting the offer of manage- 
ment which is less than its demand versus the costs of calling a strike. 
The Pen Model 

Pen*s model is somewhat more complex than Chamberlain's. It 
utilizes probability functions for estimating the likelihood of given costs 
being experienced (eq. the probability a strike would be called, and its 
costs, if demands are not met) as well as incorporating utility functions 
to express evaluations of demands and offers. Settlement in this model is 
achieved when both the union's and management's estimated costs of agreement 
relative to their estimated costs of disagreement are equal to each others 


estimated "will to resist". Given that each of the parties’ estimates of 


costs will differ at the onset of negotiations, the purpose of collective 
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bargaining is convergence to a common set of cost evaluations. In other 
words, the bargaining process serves the function of setting the scene for 
information exchange in order that the parties can “feel out” and estimate 
each others utility functions for the various terms at issue and predict 
the opposition’s resistance (eg. probability of a strike stand). Bargain- 
ing power then is a partys ability to shift the other side's estimate of 
costs (ie. decrease the estimated cost of agreement and increase that of 


disagreement). Pen*s model can be mathematically expressed as follows: 


Figure 2-2 
Union Bargaining: U Uwu - Uw - P(Mw - Ms) > O 
Power Uwu - Us < 


Management Bargaining: 2! Mwm = Mw - P(Uw - Us) > 0 
Power Mwm = Wis < 


where: .eU = union's probability factor of "cost" being 
experienced; Uwu = union's utility function for optimal 
desired wage; Uw = current offer being considered; Us = 
wage which could be obtained by conflict; P = probability 
of resistance; Mw = current demand being considered; 

Ms = settlement which could be attained by strike (lock- 
out); eM = managements probability factor of "cost" being 
experienced; and, Mwm = management's utility function for 
optimal desired wage. 


Note: Uwu - Uw = cost of agreement to the union (what it 

loses if it agrees to the current offer); Uwu - Us = cost 

of disagreement to the union (optimal desired wage less 

what can be gained by conflict); andy Mw = Ms = management's 

will to resist. The same would hold for the management 

equation - mutatis mutandis. 
Equilibrium or settlement occurs when both equations, simultaneously, 
equal zero. Pen goes on to describe the bargaining process as a series 
of shifts in the equations resulting from changes in the parties® evalua- 


tions of the cost and probability elements following information exchange. 


The Stevens Model 


Stevens® model is of the “conflict choice” or, more particularly, 


the “avoidance-avoidance” type; simply put, it is based on the idea that 
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the parties bargain in a constant conflict context and are forced to choose 
between the lesser of two evils. The union’s goal and the management's 
goal are seen as extremes, and the distance between is a range of wage 
rates. The premise of Stevens" model is that "...the strength of an indiv- 
idual*s tendency to avoid a negative goal (eq. settle solely on union's 
terms or insist on own terms and risk conflict) is a decreasing function 

of his distance from the goalal The model, in simple graphic form, is 


as follows: 


Figure 2-3 
Settle on -X Y= Maintain 
Other Sidds Own Position 
Terms u and Risk 
m) Conflict 

Strength 

of Tendency 
Strength to Avoid 
of Tendency 
to Avoid 


}_________— Wage Rate Range ey) 


Both x (settle on the other party's terms) and y (maintain own position 
and risk conflict) are "negative" goals. Function uu is an avoidance 
gradient for x; it shows the increasing tendency to avoid x. Analogously, 
mm is the avoidance gradient for y. The intersection of the two functions 
at sy, giving wage rate wy, is where the strength of the tendency to avoid x 
is equal to the strength of the tendency to avoid y. In other words, the 
party’s equilibrium position is in essence a compromise at which it will 
settle. Both union and management each have a separate set of avoidance 


gradients. In bargaining each tries to lower the uu function or raise 
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the mm function of the other party in order to get a settlement on terms 
most favourable to its side. A settlement is reached when both parties 
arrive at the same intersection point on their respective (and now identical) 
sets of avoidance curves. Thus again the bargaining system is seen as a 
process whereby information is exchanged which will ultimately “gyrate” 
the parties to a settlement equilibrium. Stevens states: 
",..we may view the negotiator during the early stages 

as primarily concerned with the competitive tactical 

problem of moving his opponent*s equilibrium position 

(the least favourable terms that the opponent is will- 

ing to agree to) as much as possible in his own behalf. 

Meanwhile, the negotiator occupies his own (as yet 

unannounced) equilibrium position, subject to the influ- 

ence of his opponent*s competitive tactics. The necessary 

condition for agreement will have been met when these 

equilibrium positions are consonant...At some point, 

especially if there is a bargaining deadline, competitive 

attempts to influence the opponent will probably give 

way to the prgb lem of “revealing” one*s own equilibrium 

posit LON es en 
In other words, achievement of a settlement necessitates that at some point 
sufficient information is exchanged such that both parties are aware of the 
best terms the other will give and have sufficiently modified their avoid- 
ance gradients to a mutual compromise position. The alternative to 
consonant equilibriums is conflict. 
The Mabry Model 

Mabry has developed a more sophisticated model than those preceding 
which incorporates a form of utility analysis through which more subjective 
evaluations and uncertainty are functionally related to a range of benefit 
levels. These subjective evaluations can be transformed into cost and 
revenue functions thereby creating consistency with the economic theory 
models while remaining associative with the conflict-choice models (eq. Ste- 


vens® model supra.). Further, it recognizes establishment and modification 


of the parties" goals as bargaining progresses, and, rather than operating 
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with “cost” factors only, it utilizes both negative and positive benefit 
evaluation. This latter feature contributes to the name which Mabry has 
given the model - “The Net-Gain Theory of Bargaining”. For purposes here 
it is not necessary to discuss the economic transformation of the model 
noted sbavel? in the outline below. 

Mabry characterizes collective bargaining as a situation in 
which the interests of the parties are opposed (conflict) noting the 
ability of either party to obtain benefits requires the other party to 
concede them (ie. give up something of value). Given this simple economic 
premise, Mabry then develops it into what he terms the "pain-and-pleasure 
principle" (disutility and utility functions) whereby a party will make 
valuable concessions (items associated with "pleasure") only if it is 
compensated for doing so by receiving concessions of equivalent value, 
or if the “pain” associated with not making those concessions is greater 
than the “pleasure” associated with not relinquishing. Conversely then, 
the ability of a party to win concessions (bargaining power) can be simply 
viewed as a function of that party's ability to reward (give pleasure) or 
punish (inflict pain) the opponent. However since the infliction of pain 
on an opponent (eq. a strike) may very well involve concurrent self- 
infliction of pain the party must evaluate the total pleasure to be derived 
From the concession sought, less the total pain which must be endured to 
coerce the opponent into conceding. Hence, more correctly, a party's 
bargaining power (ability to win a concession) depends on both the ability 
to reward or punish an opponent and the ability to withstand self-inflicted 
pain. This latter aspect is the key element of the “insulation tactics" 
to be discussed in Chapter Five. 

Given that the ability to reward and, especially, to punish are 


in effect merely evaluations until actually experienced (eq. a strike is 
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called or the duration of same remains unknown) bargaining power also 
includes the ability to influence the opponents estimates thereof. Thus 
Mabry*s concept of bargaining can be described as a process by which 
rewards and punishments are communicated and ascertained in relation to 
goals and that by this process of communication (information exchange) the 
parties strive to alter one another's pain and pleasure functions in such 
a manner as agreement becomes possible. The essence of bargaining power 
thereby becomes the ability to alter the net-gain function of the other 
party more than the first party's net-gain function is altered by the 
other. Graphically Mabry"s model appears as follows: 


Figure 2-4 


Pleasure + Pm+ * Pleasure 


Benefit - 0 Benefit 
to mM to U 
Pain Pain 


where: Pu” = an estimate by the union of the pleasure 
it will experience from receiving a given concession; 
Pu” = an estimate by the union of the pain it must be 
willing to endure in order to force management to give 
the concessions Pm = an estimate by the union of the 
pleasure experienced by management in not giving the 
concession desired (ie. the pain management would exper- 
ience by conceding); Pm = an estimate by the union of 
the pain it can inflict on management if they fail to 
make the concession; NGu = an estimate by the union of 
its net-gain from the issue under consideration (ie. Pu 
+ Pu ); and NGm = an estimate by the union of manage- 
ment's net gain from not making the concession (ie. Pm + 
Pm ). 
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Management is assumed to have a similar set of functions with respect to 
the given issue. 

The parties*® objectives in bargaining are to get the net gain 
functions as far as possible to their respective sides. Algebraically, 
bargaining power for the union is greater if (aJ/F(Pu’ + Pu” )] /a [g(Pm* + 
Pm )]) < -1 and, conversely, bargaining power for management is greater if 
(a [9(Pm™ + Pm )] /a Cf (Pu* + Pur )] )<-1 where alf(Pu* + Pu) is the union's 
estimate of the change in its net-gain function andalg(Pm + Pm~)j is 
management*s estimate of the change in its net-gain function. Manipulation 
of the net-gain functions requires alteration of the pain and pleasure 
functions. Pleasure functions for management and the union are negatively 
related as are their pain functions, but their respective pain-pleasure 
functions ace positively related (although not necessarily proportionally). 
Thus the following relations denote net-gain function movements resultant 
from pain or pleasure function changes: 

If Putt , then Nqu?, and NGmd¢ 

If Pu_f , then NGud , and NGmt 

If Pm'$, then NGud » and NGmt 

If Pm ¢ , then NGu?, and NGm} 

The inverse relationship of the net-qain functions relates directly to the 
premise of Mabry’s theory that the interests (or goals) of the parties are, 
in large, diametrically opposed (ie. bargaining proceeds in a general 
environment of adversarism). 

Negotiation Models In Perspective 

This overview of selected bargaining models has been somewhat 
brief and perhaps therefore lacks in detail. Nevertheless the purpose here 
is only to aid development of an understanding of the negotiation process. 


All bargaining models are subject to significant limitations on operation- 


alization value. This is particularly notable with respect to empirical 
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valuations of subjective elements and the necessary but frequently unreal- 

istic assumptions which precede their formulations. Notwithstanding this, 

such conceptualizations can be effectively applied as a basis for analyzing 
the constructs of the negotiation process to develop insights into the role 
which the various comserenes of the process play in the overall collective 

bargaining concept. 

It must be further kept in mind that the models presented illus- 
trate only a part of the total collective bargaining concept - that segment 
which relates to the negotiation process. Negotiation models are, by them 
selves, inadequate for explaining the collective bargaining concept in its 
complex sense. Hameed has published a eader * which outlines the deficien- 
cies of uni-dimensional models and develops an integrated theory which 
combines the negotiation dimension with the two other integral components 
of collective bargaining: employee organization into unions, duly certified 
as bargaining agents; plus employer associations (if any); and, the 
socio-economic and legal sanctions in the form of permissive strikes and 
lockeonts 

The Hameed paper provides the constructs of a more complete and 
integrated body of theory from the deductive and inductive results of three 
conceptual frameworks: (1) Common's theory of the labour movement explain- 
ing the rationality in workers" decision to join a union and union behavior 
and objectives with regards to monetary and non-monetary issues: (2) Mar- 
ginalist-Behavioralist theoriss of the firm used to explain management 
resistance to unions on economic and behavioral grounds (ie. profit 
maximization and "satisfying" functions); and, (3) the Stevens-Somers 
model explaining the mechanism and output of conflict resolution through 
union-management negotiation. To these Hameed adds Common’s legal framework 


of capitalism to complete a group of four causal or independent variables 
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which operate on the six dependent variables in his theory: (1) degree 

of unionism; (2) management resistance to unions; (3) structure of unions 

and bargaining relationship; (4) type of collective bargaining relationship 

(defines degree of conflict); (5) process or mechanism of collective 

bargaining (conflict resolution); and (6) the outcome of negotiations. © 
The Hameed paper clearly shows that negotiation models are but 

a partial explanation in collective bargaining theory. However, negotiation 

models isolate the role of the strike in the bargaining process and as 

such are sufficient for purposes here. A more comprehensive theory, while 

admittedly more realistic, would shroud the focus here on the role of the 

strike in bargaining which is a key element in the argument of the propo- 

sition presented in this thesis. Further justification for the purely 


economic negotiation model approach taken here is offered later in this 


chapter. 


STRIKES AND THE BARGAINING PROCESS 

Chapter One contains a quote from Professor Crispo which 
unequivocally asserts that the strike is "...an indispensable part of our 
collective bargaining system..." which "...enables it to Function", !” 
There are many other prominent labour relationists, especially from the 
labour side of the table, who would agree with him. Indeed the Woods’ 
Report adopts this same premise when it describes collective bargaining as 
",...the process by which groups of organized workers and those desiring 
their services resolve their differences through reason, the threat of 
economic conflict, or actual eonradcene The Report also notes the inher- 
ent contradiction in such a presumption, which in effect creates a system 
that can cogently be described as "antagonistic cooperation", |> when it 


states: “paradoxical as it may appear, collective bargaining is designed 
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to resolve conflict through conflict, or at least through threat of 
conflict .7° Although a few are seriously questioning the efficacy of the 
strike-threat system in the collective bargaining Brocesss | a clear major- 
ity of very influential individuals are committed to the belief that 
strikes are an integral part of our free enterprise adversary system. The 
minority view does however createa perplexing challenge since it necessi- 
tates justification of the more traditional stand. The question becomes: 
why are strikes integral and what does the strike-threat do for the 
collective bargaining process? Since this paper allies with those who 
assert that the strike is essential to the process an attempt will be made 
here to answer these challenges. 
The Necessity Of The Strike 

To begin, if we return to the four negotiation models which were 
outlined at the beginning of this chapter it is clear that all of the 
conceptualizations have at least one element in common. The underlying 
trade-off at issues in each is, in simple terms, the cost of avoiding con- 
flict (ie. the cost of conceding to the other party's terms) versus the 
cost of refusing to concede to the other's demands and as a result thereof 
having to engage in conflict (ie. a strike). In other words, in each of 
these models the "pressure" which prevents the parties from simply making 
their offers and demands and thereafter refusing any further compromise 
(in the classic "Boulwareism’ tradition) is that the alternative to compro- 
mise is more costly than soreement .-- If the cost of refusal to compromise 
is less than the cost of the compromise then, at least in theory, the force 
which is intended to coerce capitulation will be insufficient to assure 
settlement and strife will result (this aspect of the argument being 


presented here is also directly related to the proposition dealing with 
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"insulation tactics" to be made in Chapter Seven, infra.). To put it 
another way, it is only because the threat of conflict is perceived as 
costing the parties more than compromise would cost that increased offers 
and reduced demands are made. 

Taking Mabry’s model to further explicate the point, it was shown 
that both union and management estimate a set of “pain” and “pleasure” 
functions (disutility and utility functions) for both themselves and for 
each other. These are then developed into net gain functions. During the 
course of negotiations information is exchanged, strategies are utilized, 
and awareness of each other's flexibilities and inflexibilities on given 
issues is heightened. As one party's inflexible demands (the least favour- 
able terms on which it is willing to settle) are identified, the other 
party must either concede and pay the cost ("pain") of that concession or 
refuse to concede and endure the costs of the consequential conflict. That 
decision, in the simple economic explanation, will be based on whether the 


net gain estimate of concession is greater or less than the net gain esti- 
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mate viz the conflict route. If the cost of conflict is greater, rationally, 


the party will concede. Thus the role of the strike in the collective 
bargaining process is to make the cost of disagreement appear greater (at 
least up to a point) than that of agreement and thereby coerce compromise. 
Without the “or else” threat of the strike connotating severe economic 
sanctions the requisite duress is absent. As mentioned previously, an idle 
threat is of little consequence - the antagonist must possess the means to 
carry it out such that the addressee perceives actualized "pain" of conflict 
as overbalancing that of compromise. 


The Efficacy Of Substitutes 


Given that the above is at least an acceptable (if not taken as 
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correct) explanation of what the strike-threat does for the collective 
bargaining process, the only other prominent challenge to the essentiality 
of the strike to the system is what has been dubbed "the $64.00 question”: 
is there not an alternative device which could equally well provide the 
coercive alternative which is prerequisite to an effective bargaining 
process in an adversary system?-> Although a study of alternatives to the 
strike-threat system is the subject of Chapter Six, the superficially most 
appealing substitute, compulsory arbitration, will be briefly looked at 
here as a case in point. Compulsory arbitration has served as our system 
of settling rights’ disputes for some time and, in light of its effective- 
ness in such issues, it is therefore commonly proposed as a viable alterna- 
tive threat to compel compromise in contract negotiations. The basic 
ob jection to such a system is of course that inherent to its nature is 
the absence of mutual consent of the parties to the settlement ie. the 
resultant collective agreement is not really an agreement, but rather it 
is an imposed settlement made by a third “outside” party backed by the 
government and the judiciary. But even in the absence of this major defect 
there is a much more serious fault with such a system as it relates to the 
bargaining process: rather than "forcing" compromise offers and demands, 
compulsory arbitration may well inhibit them. The Woods*® Report outlines 
the problem as follows: 
"One of the worst features of compulsory arbitration is its 

potentially corrosive effect on the decision making pro- 

cess both within and between unions and management. It is 

natural that where both sides expect arbitration at the 

end of the line, should they fail to agree, there will be 

a tendency to hold back a little for fear of establishing 

a new floor or ceiling for the arbitration. There will 

be an equal reluctance on both sides to concede anything 

lest it be something the arbitrator might force them to 


give in his award.” 


In terms of the Chamberlain model, bargaining under the ultimate threat of 
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arbitarion (as opposed to the strike) may well have the effect of decreasing 


the cost of refusing to compromise since the consequences thereof will not 
be the economic warfare of strike action and the financial wounds therefrom, 
but rather they will merely be the chance of an adverse arbitration decision 
the upper limit of which, at the 99% confidence interval, will be the 
Opponent*s demands. Conversely, the arbitration system will also increase 
the perceived cost of making a compromise offer since such an offer on any 
given issue is no assurance that complete settlement will be reached. Thus, 
given that it is well known that arbitrators commonly take settled issues 
and the latest state of offers on the table previous to the breakdown as 
benchmarks from which to proceed, any compromise offer made to avert break- 
down may well be more costly in that it becomes the basis for a further 
"compromise" imposed by the arbitrator. Hence arbitration, in terms of 
the Chamberlain formulation previously presented, may decrease both CMR 
and CUR while at the same time increasing CMA and CUA with the result that, 
since cost of disagreement is less than that of agreement, the bargaining 
process breaks down due to the failure of the duress element. 
The Lockout 

Before leaving this section on the role of strikes in bargaining 
it should be mentioned that the absence of discussion, or even citation, 
of the purported quid pro quo to the union*s right to strike which has been 
given to management in our legislation (ie. the lockout) is not the result 
of oversight. The proposition advanced in the Woods’ Report-> and later 
adopted by the Canadian Manufacturer's Association-° is also accepted here. 
That is, that the lockout is rarely the employer’s economic sanction equiv- 
alent to the union's strike right, but rather it is the employer's ability 


to take a strike which determines management's bargaining power. Hence 
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the lockout concept has been excluded from this discussion although it is 
conceded that in isolated situations the lockout may well be the threat 
which stimulates the bargaining process. Further, the exclusion of the 
lockout concept from this study does not necessarily mean the proposition 
in the thesis is inapplicable thereto. 

To summarize this section, it has been argued that the role of 
the strike in the collective bargaining process is to make the perceived 
cost of disagreement or refusal to compromise greater (at least up to a 
point) than that of agreement and to thereby coerce pageer cera As long 
as a strike threatens greater loss to at least one of the parties if it 
disagrees than if it agrees with the other's terms there is reason for 
them to settle. The conclusion was that the strike is integral to optimal- 
ly effective labour negotiations. In the less cautious words of Chamber- 
lain and Kuhn "...the possibility or ultimate threat of strikes is a 


necessary condition for collective bargaining’ .-° 


COSTS AND BENEFITS OF STRIKES 

It is not the purpose here to delve into a deep analysis of the 
web of costs and benefits which surround and spill over from a given strike. 
The focus here is the micro aspect of the strike = the effects on the 
immediate parties (labour and management). The intent is to give a cursory 
outline to stimulate thought on the labyrinth which shrouds the question as 
to why strikes are called. The first observation to be noted is that both 
labour and management are well aware that there are rarely any winners in 
a strike. This is becoming increasingly more so as the average duration 
of strikes increases and thereby raises the costs of such action (which, 
as will be noted later, are not entirely being borne by the protagonists) 


disproportionately to the increments in benefits which can be achieved 
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through the mechanism. 

The most common costs of a strike to the union “side” include 
loss of wages to the membership, losses to the union treasury of dues which 
would have been paid in and of course the drain on union funds caused by 
payment of strike benefits. Further a strike always involves a risk to 
union officials who may well be defeated for office if the strike goes 
badly for members. To the company likely losses include those from revenue 
forgone and customers lost (either temporarily or permanently), and also 
the costs of covering fixed overhead such as salaries, rent, depreciation, 
etc. while nonproductive. There is also the menacing threat that prospec- 
tive investors may shy away from the company beset by labour problems. 

If one is tempted to treat such losses as relatively insignif- 
icant in the long-run consider, for example, the effects of the rubber 
workers*® strike mentioned eheveies B.F. Goodrich Company reported an 
approximate loss of $8 million for its third quarter resulting in large 
from a $61.5 million drop in sales attributed to shortages from the strike. 
The loss contributed to a $7.1 million deficit for the first nine months 
(46¢/share) compared to a profit of $18.2 million ($1.18/share) for the 
same period the previous year (1975).°° The insulating measures which were 
undertaken prevented a total shutdown thus reducing the pressure to settle 
and prolonging the conflict thereby slowly accumulating the massive loss, 
Nesdless to say the strike will have significant financial and investment 
implications for the firm for many years to come. Similarly, a strike can 
crinple the assets of the union. In a strike at United Aircraft (Quebec) 
the estimated cost to the union of the stoppage was $5 million, with an 
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additional $9 million in lost wages to the 2200 membership. Paradoxi- 


cally, suffering such losses may well serve to perpetuate the actual employ- 
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ment of the strike weapon. As Finn put it: 
",..Sso it is something of a vicious circle. As more and 
longer strikes drain union finances, they have to win 
larger wage increases so their members can afford higher 


union dues which in tur entails strikes and more deple- 
tion of strike funds.” 


An Example Of Strike Costs To The Worker 

Before leaving this discussion on the costs of strikes, let us 
consider a somewhat oversimplified example of the cost to the individual 
worker of strike action relative to what is gained. Starting with a pre- 
strike wage rate of $6.00/hour and a union demand of a 10% increase 
(60¢/hour) over one year with management's offer firm at 8% (48¢/hour), 
the parties reach impasse and a strike is called which lasts two weeks 
(10 working days at 8 hours/day) and results in management capitulation 
to the additional 2% demanded. The cost to the worker in lost wages would 
bes 

10 days x 8 hours/day x $6.00/hour = $480.00 
In most cases strike pay would not begin until at least the later stages 
of the strike and at any rate it can be argued that, if paid at all for 
such a short strike, such benefits, like any other “insurance” scheme, 
are paid for in the long run by the worker through his dues; thus, strike 
pay will not be considered here. Since the worker could have gotten 8% 
without a strike, his net gain from the strike is 2% or 12¢/hour. Hence 
to recover the $480.00 in lost wages he will have to work: 


$480.00 + 12¢/hour = 4000 hours + 8 hours/day = 500 days 
500 days + 5 days/week = 100 weeks + 52 weeks/year = 1.9 years 


It is not contended that this simple illustration represents 
the true effects experienced in reality. Many elements such as taxation, 
loss of health and pension plan contributions etc. have not been considered. 


Nevertheless, even when the effects of a higher base rate on future wages 
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and benefits are allowed for, it can still be concluded that it may well 
take literally years for a worker to make up lost wages from even a 
relatively short strike. 
Benefits From Strikes 

But what of the benefits of a strike? Certainly it can be said 
that in the macro sense strikes have improved the workers® quarter over 
the decades, but in the micro sense the individual's net benefit from a 
given strike may well be negligible if not negative. A survey of the 
literature reveals little in the way of enumeration of the benefits of the 
strike to the isolated worker. Perhaps the only clear benefit of the strike 
to the parties in the short-run is that of its cathartic effects ie. the 
beneficial effects of “letting off steam" or "clearing the air” which the 
first few days of a strike may have on the parties. All social interdepen- 
dencies experience some degree of conflict or tension in their relations 
which can build up over time. The strike to some extent stands as an 
institutionalized safety valve which serves both the parties, and the 
preservation of the system. As Hameed explains it: 

"If no built-in mechanism for a periodic release of 

emotions exists, conflict would seep to the foundation 

of the system and, in course of time, would culminate 

in what Marx would call antithesis...institutionalized 

industrial disputes...ensure the release of emoti Qs 

for the continuation of the capitalistic system." 
If, in general, the costs to the parties of a strike outweigh the benefits 
which can be gained then the question becomes why are strikes called and 
why are they (or are they) inevitable? The next section examines these 


questions and the curious contradiction inherent in the strike device that 


it can only be optimally efficient when it is not actually employed. 
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THE INEVITABILITY OF STRIKES 

That strikes may be integral to the collective bargaining process 
does not necessitate the conclusion that they are inevitable. Ideally, 
when the strike-threat system is operating effectively there ought not to 
be any strikes. That is, in terms of the theoretical models, so long as 
the strike-threat remains a more costly alternative than compromise then 
rationally there should not be strikes. The key word here is “rationally”. 
So far this analysis has proceeded on two premises which are subject to 
question. First, it has been assumed that the issues and decisions are 
solely based in (or can be reduced to) economic terms and that the strike 
is unfailingly the more costly alternative. Clearly there are many non- 
economic issues in negotiations which are difficult if not impossible to 
estimate in cost terms relative to that of a strike. Second, it has been 
assumed that all such decisions will be made rationally in light of the 
economic facts. The "fact" of strike cost itself is highly uncertain in 
light of the unknown duration, but even more significant is that expecting 
human interactions, such as in negotiations, to be purely rational is in 
itself irrational. It cannot be denied that there have been, and will 
be, “human” causes of strikes ranging from union politics to personality 
conflicts, employer attitudes, and historical rélationships.>- It can be 
said that strikes caused by irrational or mistaken decisions and those 
due to human relations breakdowns are as inevitable as human nature itself. 
Rectification of such defects in the system may well be an impossible 
dream. 

Whether from economic causes or otherwise strikes have been 
viewed as inevitable since the process of collective bargaining originated. 


The Webbs noted this as follows: 
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“These cessations of work are, in our view, necessarily 
incidental to all commercial bargaining for the hire of 
labour, whether individual or collective, just as the 
customer’s walking out of the shop, if he does not con- 
sent to the shopkeeper’s price, is incidental to retail 
trade...so long as the parties to a bargain are free to 
agree or not to agree, it is inevitable that, human nature 
being as it is, there should now and again come a dead- 
lock, leading to that trial of strength and endurance 
which lies beyond all bargaining. We know of no device 
for avoiding this trial of strength except a deliberate 
decision of the community expressed in legislative 
enactment.” 
The preponderance of contemporary labour scholars and practitioners also 
adhere to the conclusion that so long as collective bargaining, in the 
present adversarial context, is allowed to be freely practiced some level 
of strike activity is inevitable. If Australia is any indication, strikes 
may well be unpreventable even where they are not recognized in the legal 
framework of the labour relations system. Another argument to the inev- 
itability proposition can be illustrated by an analogy of negotiations to 
a poker game. Occasionally a player is forced to call what he believes 
to be a bluff, it is a difficult decision since he must gamble that the 
other is not in a position to back up his bids. If wrong and the call is 
met by a royal flush the next time he will be more likely to fold. Sim- 
ilarly the union may occasionally be called and it must then actualize 
the strike threat, not only to settle the current round of negotiations, 
but also to intimidate future concessions by the memory of the cost of the 
previous call. Failure to carry through with the strike threat would have 
a disastrous effect on the union"s dDargaining power. 
In terms of Pen's bargaining model, without occasional use of the 
strike weapon management's estimate of the cost-risk of disagreement would 


decline by virtue of the fact that the probability factor of tha cost being 


experienced (aM) will have declined. Hence the “pressure” to compromise 
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decreases along with the union’s bargaining power. Settlement would be 
inhibited until such time as the estimated cost of conflict again became 
disproportionate to the cost of compromise. That would best be achieved 
by the union through actual utilization of the strike which restores a 
higher probability factor (em). 

Having touched upon some of the non-economic or human relations 
causes of labour strikes in this section justification ought to be given 
for not considering them further in this thesis, and for continuing to 
analyze the strike decision in terms of monetary issues only. One arqu- 
ment for this approach is that it provides the simplest system through 
which to explain and understand the process of bargaining and that there 
already exists a number of operative theories and a wealth of source 
material with which to work. A second reason is that the more subjective 
human relations causes of labour strife are much too complex to be conside 
ered here. Further, the “solutions” which derive from analysis of such 
causes are of limited operational value in the more pragmatic sense since 
they are often subject-specific (ie. to the parties which have been 
studied) and therefore of questionable policy value in such a diverse and 
chronologically dynamic setting as the Alberta labour scene, Thirdly, it 
is to be noted that the monetary issues are in fact by far the most preva- 
lent cause of labour strife in this prayvincel| And finally, it is the 
cost decision aspect of strikes which is the basis of the proposition of 
this thesis. The proposal for rejuvenation of labour strike effectiveness 
centers around restoration of strike cost impact on the parties thereby 
overbalancing the estimated cost of conflict and increasing the pressure 


to compromise. 
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SUMMARY 

This Chapter has looked at the bargaining models of Chamberlain, 
Pen, Stevens, and Mabry in order to develop insights into the concept of 
Weprisctive bargaining. It was noted that in each of these models the 
motivating force in compromise offers and demands results from the cost 
of disagreement being disproportionate to the lesser cost of agreement. 
This contributed to the conclusion that the role of the strike in the 
collective bargaining process is to ensure the perceived cost of refusal 
to compromise is greater than that of compromise and thereby coerce agree- 
ment. That led to the argument that the strike is integral to an optimally 
effective bargaining system. Despite the fact that both parties are well 
aware that the cost of a strike will in all likelihood outweigh any bene- 
fits derived therefrom, it is also arqued that a certain level of strike 
activity is inevitable and is necessary to maintain effective operation of 
the strike-threat system and therefore the collective bargaining process, 
It is not, however, arqued that collective bargaining cannot possibly 
function without the strike, but rather that it functions most efficiently 
with it. 

Chapter Three will look at the current legal provisions for strikes 
in Alberta in order to set a basis for the legislative revision proposal 


which is suggested later. 
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FOOTNOTES 


CHAPTER II = THE ROLE OF STRIKES IN COLLECTIVE BARGAINING 


1. Note has been taken of Joseph*s warning that the difficulty 
faced in discussing the concept of bargaining is that there are a number 
of alternate meanings as to what it stands for. See Joseph, Myron L., 
"The Concept of Collective Bargaining in Industrial Relations", Industrial 


Relations Research Association, Proceedings of the Eighteenth Annual Winter 
Meeting - 1965, (December 1965), p. 183. 


2. Webb, Sidney, and Webb, Beatrice, Industrial Democracy, 
pe 273. The Webbs claim the term "collective bargaining” was first coined 
by Beatrice (then Beatrice Potter) in her work "The Cooperative Movement 
in Britain", (London 1891, p. 217). 


3. Davey, Harold W., Contemporary Collective Bargaining, p. 23 
and, Casselman, P.H., Labor Dictionary, p. 62. 


4. For example, Walton, Richard E., and McKersie, Robert B., 
A Behavioral Theory of Labor Negotiations, (1965). Here the authors view 
collective bargaining as “a deliberate interaction of two or more complex 
social units which are attempting to define or redefine the terms of their 
interdependence", 


5. For example, Fellner, William, "Prices and Wages Under 
Bilateral Monopoly", Quarterly Journal of Economics, Vol. 61, No. 4 (Aug- 
ust 1947), pp. 503-532 and particularly pp. 509-532. 


6. There are classifications within the industrial relations 
theories of bargaining. Hameed distinguishes three "levels" of such theories 
as: 1) theories of the labour movement: John R. Commons, Selig Perlman, 
Frank Tannenbaum etc.3 2) theories of collective bargaining: Neil W. 
Chamberlain, Joseph Shister, Reed Tripp etc.; and 3) theories of industrial 
relations: John T. Dunlop, Gerald G. Somers, Jack Barbash etc. Hameed 
then proposes a unified conceptual framework integrating all three levels. 
For purposes of this thesis only collective bargaining theories (the second 
level), and particularly those based on bargaining power, will be examined. 
See Hameed, S.M.A., “A Theory of Responsive Bargaining", Industrial Relations 


Research Association, Proceedings of the 1973 Spring Meeting, Vol. 24, No. 


7. Chamberlain, Neil W., Collective Bargaining, (1951), pp. 220- 
221. Note Chamberlain provided three theories of collective bargaining in 
Chapter 6 which is entitled "The Nature of the Bargaining Process". At 
page 121 he describes these as: 1) a means of contracting for the sale of 
labour (The Marketing Theory); 2) a form of industrial government (The 
Governmental Theory); and 3) a method of management (The Managerial Theory). 
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Only the bargaining power aspect of the first theory - The Marketing Theory - 
is considered here. Chapter 10 (pp. 213-238) is the relevant section on 
Bargaining Power. 


8. Pen, J.» "A General Theory of Bargaining", Amarican Economic 
Review, Vol. 42, No. 1 (March 1952), pp. 24-42, particularly pp. 36-39. 
A restatement of this model may be found in Pen, J., The Wage Rate Under 
Collective Baraqaining, (1959), pp. 136-138. 


9. Stevens, Carl M., Strategy and Collective Bargaining Negoti- 
ation, (1963), pp. 15-18, 19-24. The game theory analysis which follows 


Chapter 2 has not been included in the outline presented here since the 
concern was solely in relation to Steven's conflict-choice model of the 
actual negotiation process. Appendix 1 (pp. 147-151) contrasts the Pen 
and Stevens theories. 


10. Mabry, Bevars D., "The Pure Theory of Bargaining”, Industrial 
and Labor Relations Review, Vol. 18, No. 4 (July 1965), pp. 479-502. This 
article has been slightly redrafted to form Chapters 9 and 10 of Mabry*s 
book. Chapter 10 (pp. 227-234) contains a review of the three models pre- 
sented above, which are in part synthesized into Mabry’s own model. The 
review is very concise and was helpful to develop the precis of the models 
which are presented here. See Mabry, Bevars D., Labor Relations and 


Collective Bargaining, (1966). 
11. Stevens, op cit. (see note 9), p. 15, (brackets added). 


129%, Ibid. jap. 


13. Mabry, op. cit. (see note 10). See pp. 488-492 in the 
periodical article or pp. 218-225 in the book referred to above for a 
description of the economic transformation of his bargaining model. 


14. Hameed, S.M.A., "A Theory of Collective Bargaining”. Relations 
Industrielles, Vol. 25, No. 3 (August 1970), pp. 531-550. 


5. Larbid. japsmo0G. 
16's Ibide, Pppe 544-546. 
17. See Chapter One, page 3. 


18. Woods, H.D., Chairman, Task Force on Labour Relations, 
Canadian Labour Relations, (1968), p. 33, para. 106. 


19. Ibid.5 Pe 16, parae 566i; 


20s Ibide, Pe 119, parae 392% 


21. For example, Anderson, J.C., “Why Should Strikes Continue to 
be the Final Test of Strength", Labour Gazette, Vol. 74, No. 5 (May 1974), 
p. 326-330. 


wl soge 6 
eeolia® aa iat 3: 
ort wavithy wate! tad 
ovtg Vo Reaheawe eo tbtonto tt i das 
m o4) 2 deer snne eo Ne oy , gay Fs 


eiatepot yi ole ad "Wo yaralet 

Eee ee casat cat a | tinioh sods 
Pes ms i 4e OF bree vie doo) eae? ‘peta ts’ ; inghie need seer ; 

eo wlio wad grid erie ek We liee ia dn tliseies fap Sat ss a) 0 a . 
wit taboo. cio a Tyne oiled testers t9.89 ety aa wee 


ulaoon afd Yo eset ocd goledak ad Setter: Papen foci vrei pep 
aR sre lteen Zaes 04] otto e: erst eo eer 


vynie ates? gO? a 4 Ve Sanyo itor sinaves? Jt. 


$f .q soba "eal 


on? &? SOS4088 vqq see: nit shan 1p eer vais te 
n ae mendes ot, Bevo Te, iodch pate kt, wT ayy 30 alolstee Tat 
tobe palntagaed ait ih ifalsane oem otaonsos sry ‘te nokagige 


erottelet .“oribaleg tas ny Scie on 1 cry aug det gideh.2 oe a ee BY 
| sa22 ACP ahah Oe Fr .oW es stay pp ites: ins i 
jon 1; 


| ate a “ogi ete ; i- 
Bo +99, wags 0 . 4 


* m0 weed beeen, oat 1 
sare idn to and ae, i det Fal ie gee vm ; - he 7 


0} wink sna aanigde ibe 
s LOTEE yom? ? on A ol 


ti a e 
Hy 
a a Me . wa ral Bi ar: we mn 


y] ‘ | “ Ly i he i Vee ie mc 


we ha nts 


47 


22. It is noted that there are legal provisions which require 
"good-faith" bargaining, as for example are contained in The Alberta Labour 
Act, 1973, S.A. 1973, c. 335 s. 94-(5), however it is arqued that practical 
enforcement of such provisions is all but impossible, At any rate the 
legal aspects are not at issue in the argument being developed here. For 
a brief outline of the "Boulwareism" bargaining approach utilized by 
Lemuel Boulware of the General Electric Company see Weisenfeld, A., and 
Berkowitz, M., "A New Look in Collective Bargaining”, Labor Law Journal, 
Vol. 6, No. 8, pp. 561-5663 see also McMurry, Robert W., "War and Peace 
in Labor Relations", Harvard Business Review, Vol. 33, No. 6, pp. 48-60, 


23. Baer, Walter E., Strikes: <A Study of Conflict and How to 
Resolve Tt)" (1975); o3°22% 


24. Woods, op. cit. (see note 18), p. 120, para. 397. 
25. Ibid., pp, 176, para. 607. 


26. See tha notation in the forward of Wightman, W.H., On 
Strike: Manual for Employers, (1973). 


27. This view is supported in Theiblot, Armand J., and Cowin, 
Ronald ™., Welfare and Strikes, (1972), p. 24. 


28. Chamberlain, Neil We, and Kuhn, James W., Collective Bargain- 
ina, (2nd edition - 1965), p. 391. 


29. See Chapter One, page 9. 


30. As reported in The Wall Street Journal, Thursday, October 
2a, TI(Gy Den Oe 


31. Noted in Cahill, L., “Anatomy of a Strike", Labour Gazette, 
Vol. 75, No. 12-(December 1975), p. 911. 


32. Finn*s quotation appeared in the Toronto Star and was noted 
in "Forum", Labour Gazette, Vol. 75, No. 10 (October 1975), p. 732. Ed 
Finn is the Public Relations Director for the powerful Canadian Brotherhood 
of Railway, Transport and General Workers union. 


33. Hameed, S.M.A., “A Theory of Strike Cost and Government 
Intervention Policy", Indian Journal of Industrial Relations, Vol. 7, No. 2 
(October 1971), p. 165. See also Woods, op. cit. (sae note 18), p. 120, 
para. 393. 


34, For a discussion of such causes see Keiser, J. and Kelly, 
Kevin T., “Human Causes and Effects of Strikes", in Preston, Ronald Hey edes 
Perspectives on Strikes, (1975), pp. 66-81. 


35. Webb, op. cit. (see note 2), pp. 220, 221. 
36. In 1975, the last year for which the data is currently avail- 


able, 73% (19/26) strikes in Alberta involving 190 or more workers were 
wholly or substantially caused by monetary issue impasse. For Canada as a 
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whole the figure was 61% (366/598) indicating that one might, at least 
superficially, conclude that monetary issues are a more significant cause 
of strikes in Alberta than the average elsewhere. Source: derived from 
the "List of Strikes and Lockouts in Canada, 1975", Strikes and Lockouts 
in Canada 1975-1975, Labour Canada, Cataloque No. L2-1/1975, pp. 139-224, 
The data presented covers only 26 of the 34 strikes recorded in Alberta 

in 1975, and only 598 of the 1171 strikes recorded in Canada for the year. 
The remaining strikes involved less than 100 workers and were not included 
in the data; nevertheless the approximate percentages are felt to be 
representative of the whole. Note that the non-monetary causes of strikes 
listed range from protest of worker suspension and refusal to cross picket 
lines to, somewhat incredibly, the 4,120 man-days lost over poor ambulance 
service provided by management (p. 176) and 2,430 man-days lost over lack 
of parking space (p. 202). 


gb ida 


ve er ne. 


hinge pits 


aloe is ert 7 


4 


Rae 


So ane i Oe Tc a8! 
hiekeal d ah piling age . 
: = rile © a r vous 25 age : 


¥ 5 


oe , 


a oe aa 


CHAPTER III 


LEGAL PROVISIONS FOR STRIKES IN ALBERTA 


JURISDICTIONAL AND HISTORICAL LEGISLATIVE BACKGROUND 

It is not necessary to go into any great detail on the history of 
strike legislation for purposes here. Nevertheless, a brief outline of 
same will serve to enhance this survey of present provisions. Canada copied 
the basics of most of its early labour legislation from both the United 
Kingdom and the United States. In comparison to those two countries we 
were relatively late in industrialization and, consequently, unionization. 
As a result of this time lapse we were fortunate enough to be able to avoid 
many of the mistakes and much of the violeace: which the United States and 
Great Britain experienced. Thus, in 1872 when this country experienced its 
first major strike (and the barrage of litigation and prosecution therefrom), 
the immediate reaction was to replicate English legislation which removed 
unions from the conspiracy in restraint of trade EES 

As strike frequency increased so did the proliferation of labour 
legislation. At first it was ad hoc and aimed at specific industries such 
as mining and the raideayer> Later the focus broadened as a number of 
enumerated major industries were covered by the Industrial Disputes Invest- 
igation Act of 1907.7 This legislation, the brainchild of the then Deputy 
Minister of Labour, W.L. Mackenzie King, constituted the primary labour 
law of Canada until World War ee However, during the ene ces 
and the early quarter of the twentieth century the great legal battles 


disputing jurisdictional authority over (inter alia) labour relations arose. 
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Under the British North America Act of 1867,° Part VI, (Distribution of 
Powers) the residual authorities were given to the Parliament: 
"s.91 It shall be lawful for the Queen, by and with the 

Advice and Consent of the Senate and the House of Commons 

to make Laws for the Peace, Order, and good Government of 

Canada in relation to all Matters not coming within the 

Classes of Subjects by this Act assigned exclusively to 

the Legislatures of the Provinces." 

However, s.92 continued: 
"In each Province the Legislature may exclusively make 

Laws in relation to Matters coming within the Classes 

of Subjects next hereinafter enumerated; that is to 

Says - 

»e- (13) Property and Civil Rights in the Province 

eee (14) Administration of Justice in the Province 
The “P.0.C.G. v. P.c.R. litigation was effectively settled in 1925 by the 
Judicial Committee of the Privy Council when it ruled in Toronto Electric 
Commissioners v. Snider that labour relations was indeed a provincial 
authority within each of the nine jurisdictions. 

Notwithstanding the significance of the Privy Council decision 
in the Snider case, little changed in the practical sense. Parliament 
amended the Industrial Disputes Investigation Act to limit its application 
to those matters not within the jurisdiction of the provinces, but there- 
after all provinces save Prince Edward Island enacted enabling legislation 
which adopted and applied the federal Beat eeate The economic insecurities 
and pressures of the Great Depression illuminated many deficiencies in the 
prevailing legislation, particularly in respect to the absence of a definite 
right to union membership and the lack of compulsion for an employer to 
bargain. In 1937 the Trades and Labour Congress drafted a statute, based 
on the American Wagner Act, which it lobbied in the various legislatures. 


By 1939 six provinces had adapted at least the union rights provisions. '9 
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World War Two Developments 

When the Second World War erupted the federal government used 
emergency powers to reassert authority over all industries which supplied 
the war effort. S8y 1944 the fragmented Orders-in-Council, which were 
issued on an ad hoc basis to deal with various labour relations issues, 
were consolidated into the Wartime Labour Relations Requlations (P.C. 1003). 
Several provinces then adopted these provisions to cover industries not 
falling under the federal regulations which operated within their respec- 
tive juriedictions.|' P.C. 1003 was a hybrid which contained aspects of 
both the Canadian conciliation intervention policy and the Wagner Act. 
Having been empowered under wartime measures its authorities were uncon- 
stitutional in peacetime (vis-a-vis the Snider case). In 1948, some three 
years after the war had ended, P.C. 1003 was repealed and its principles 
incorporated into the Industrial Relations and Disputes Investigation 
act. '? Clearly the Dominion government would have likedto continue usurp 
ing provincial jurisdiction over labour relations. However, the major 
provinces insisted, with the Snider case in hand, that such matters be 
returned to the legislatures. In 1950 the Supreme Court of Canada, in 
Attorney General of Nova Scotia v. Attorney General of Canada, ruled that 
it would be ultra vires for legislatures to even delegate labour relations 
jurisdiction to the Parliament, thereby destroying any hopes of federalists 
for a single national labour act. 
Present Statutes 

In a like pattern to that of the 1925 legislatures after the 
Snider case, following the passage of the Industrial Relations Disputes 
Investigation Act (and in light of the A.G. of Nova Scotia case) most of 


the provinces, including Alberta, brought their labour legislation in line 
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with that of the Dominion. '4 Thus, by 1950, the provinces exhibited a 
high degree of uniformity in labour legislation. However, over the past 
twenty-seven or so years a not entirely insignificant degree of different- 
iation has taken place and one must now be cautious in comparing and 
contrasting statute and case law between provinces. In Alberta, The Alberta 
Labour Act, 1973'> (hereinafter referred to as the A.L.A.) is the pertinent 
legislation with respect to the private sector. The very recent and 
controversial Public Service Employee Relations act ® (hereinafter referred 
to as P.S.E.R.A.), assented to May 18, 1977 and proclaimed as law Septem- 
ber 22, 1977, )" which replaced the Crown Agencies Employee Relations Ache 
(hereinafter referred to as the C.A.E.R.A.), is now the relevant legislation 
in the public sector. A number of the recommendations from the Woods Peport 
have been incorporated in the major legislative revision of the Dominion 
statutory labour provisions that resulted in the Canada Labour Bodete which 
replaced the 1948 Industrial Relations Disputes Investigation Act as of 
July 1971.7" This labour code covers private industries falling under 
federal jurisdiction in Alberta. The Public Service Staff Relations nee 
covers all federal civil pecyauteee working in the province. 
F aderal/Provincial Jurisdictional Boundaries 

It remains to delineate where the limits of tha Federal and 
orovincial jurisdictions lie. Clearly in the public sector the Dominion 
government has authority over its employees and the employees of its agents; 
likewise with the Crown. in the Right of Alberta. The line is relatively 
clear cut and causes few problems. However, in the private sector the 
issue is not so plain. Section 108 of the Canada Labour Code states that 
Part V (Industrial Relations) applies to any “federal work, undertaking or 


business" and to some federal Crown corporations. Section 2 thereof (Inter- 
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pretation) states that "federal work, undertaking or business" means any 
work within the legislative authority of the Parliament of Canada includ- 
ing: navigation and shipping s railways, canals and telegraphs; ferries; 
aircraft transportation; radio and television broadcasting; banks; and, 
the catch-all of “work declared to be for the benefit of two or more 
provinces". This latter phrase is almost verbatum that which appears in 
the British North America Act in the distribution of legislative powers 
esettons i? Woods suggests that recent constitutional judgments are 
broadening the scope of the federal authority in labour relations through 
the provisions of s. 91 (29) (as it relates to s.92 (10)) of the confed- 
eration statute and hints that exclusive federal jurisdiction, or at least 
a much larger role for Parliament, is Fesivevess 

Whatever the aspirations or future for federal labour jurisdiction, 
in reality, at the present time, the Dominion controls a relatively small 
proportion of labour relations activity in the private sector in Alberta. 
The A.L.A. See states that it applies to all employers and employees 
within its legislative jurisdiction save those covered by the public sector 
provisions (the P.S.E.R.A.). Under Part IV (Labour Relations) certain 
managerial and confidential-capacity staff, as well as those in the medical, 
dental, architectural, engineering or legal professions, are also exclud- 
aaa In short, save those few industries enumerated above as federal, the 
A.L.A. covers the vast majority of private ssctor employees in the province. 
Thus, in light of marginal utility, the Alberta focus of this thesis, and 
space constraints, the Canada Labour Code will not be discussed further 
here. The notes on private sector strike legislation which follow are 


limited to that outlined in the A.L.A. 
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PRIVATE SECTOR LEGISLATION 
The Alberta Labour Act, 1973 is the contemporary culmination of 
a long series of labour relations statutes. Professor Stuart Jamieson has 
noted that Canadian labour policy “has shown from the beginning a marked 
preoccupation with attempting to settle disputes and prevent strikess+° 
This preoccupation, which is far from absent in the present A.L.A., is 
manifest in the multitude of provisions for conciliation, mediation and 
arbitration which dominate Canadian industrial relations statutes. Under 
the collective barqaining procedure set out in the A.L.A. it can take at 
least as many as 81 days (as outlined in s.104, 108, 109, 117, 120, 125), 
if both stages of conciliation are utilized, from the time negotiations 
begin (30-90 days preceding the date of expiry of the previous agreement - 
s.94) to the time when a strike first becomes a legal possibility. The 
A.L.A. also contains provisions (s.135-137) for the parties to opt, prior 
to commencement of negotiations, into a no-strike conciliation/arbitration 
route. That is, labour and management can voluntarily agree to resolve 
any impasse encountered in contract negotiations by resort to binding 
arbitration. This aspect will be discussed further faneaoea 
The predominance of conciliation provisions overshadows those 
set out in Division 9 (A.L.A.) to cover strikes, lockouts and picketing, 
although these latter sections are certainly of at least equal importance. 
A strike is defined by the Act as: 
"(i) a cessation of work, or (ii) a refusal to work, or 
(iii) a refusal to continue to work, by two or more 
employees acting in concert or in accordance with a 
common understanding for the purpose of compelling their 
employer or employers® organization to agree to terms or 
conditions of employment or to aid other employees to 
compel their employer or an employers’ orggpization to 


accept terms or conditions of employment.” 


A strike cannot be legally called under the A.L.A. until: 1) 14 days have 
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elapsed from the time the Minister refers a copy of the conciliation 
(commissioner or board) report to the parties in the dispute (pursuant 
to s.120), or from the time the Minister notifies the parties he has 
accepted the advice of the conciliator that the parties decide whether 
to strike (pursuant to s.122)3 2) an affirmative supervised strike vote 
has been held (pursuant to s.123)3 and 3) 48 hours (two working days) 
written notice of the intention to strike has been given to the employers: 
In the volatile and fragmented construction industry special 
provisions have been made to aid multi-employer and regional bargaining 
through a system of registered employers’ peccciatipnecba When such an 
organization (whether "registered" or not) is the management representative 
to negotiations the bargaining agent (ie. the union) must strike all the 
members thereof simultaneously. Where the employers® association is a 
registered organization under the Act the individual members cannot Dreak - 
rank and settle serparately until 60 days have elapsed from the time the 
strike commenced. Where, however, it is not a registered association 
(ie. not falling under the special construction industry provisions) the 
bargaining agent is free to settle with any individual employer at any 
time after the strike eden ae All such agreements are, however, only 
interim until such time as the master agreement is settled (s.129 (2)). 
The right to commence strike action lasts for one year from the 
date the right originally arose (s.130) - ie. when all three of the stip- 
ulations under s.126 have been met (see above). Once a strike has been 
legally called the union has the right to set up pickets and attempt to 
dissuade others from entering the employer's premises, dealing with or 
handling the employer's goods or products, or otherwise doing business 


with the company so long as the persuasive activities are done peacefully 
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and "without acts which are otherwise unlawful" (s.134 (1)). After set- 
ting out these provisions covering the right to picket a struck employer 
the sections on strike action end. There are no further stipulations to 
promote settlement of a legal "normal" dispute once it has begun. This, 
it is suggested, is the failing point of the present legislation, and is 
the subject to which the proposal to be made herein is directed. 

There are, of course, further provisions for handling strike 
situations which are deemed to constitute an “emergency” - ie. a danger 
to health or property or "unreasonable hardship" on persons not party to 
the dispute (enics)ean These provisions, once invoked by the Cabinet 
(Lieutenant Govenor in Council), render a previously lawful strike illegal 
(s.163 (3),(5)). This forces the workers back to work pending the binding 
award of a “Public Emergency Tribunal" (s.165) which will arbitrate the 
disputed issues and render the collective agreement under which the employ- 
ees will work for the next year or more. The capriciousness, or at least 
the perceived capriciousness, of the invocation of these emergency provi- 
sions render them highly contentious with the labour movement (as was 
illustrated by the recent march on the Legislature by hundreds of Alberta 
nurses after Labour Minister Neil Crawford ordered them back to work under 


er 6Snny Stage two of the proposal of this thesis, a cost/benefit based 
direct government intervention policy, is aimed at minimizing labour's 


antipathy towards back-to-work orders in emergency disputes. 


THE PUBLIC SECTOR 
The public sector has experienced a virtual mushrooming of union- 
ization in the last decade at all three levels. The growth has been so 
great that the Canadian Union of Public Employees (consisting mostly of 


municipal employees) is now the largest union in the Canadian Labour Congress 
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with some 210,000 members. The Public Service Alliance of Canada (federal 
government employees) rates number three with 140,900 members; and the 
recently formed National Union of Provincial Government Employees is num- 
ber five with roughly 100,000 nenbenss i, The consequent occasional (and, 
it is argued, inevitable) strikes have prompted much debate over whether 
public employees ought to have the right to strikes.” The legal provisions 
for, or banning, strikes in each of the three levels of the public sector 
in Alberta will be dealt with separately here. 
Federal Provisions 

Federal government employees, numbering approximately 31,480 in 
Merantaeae are covered, as previously mentioned, by the Public Service 
Staff Relations peek (with the exception of those in the armed forces, 
Royal Canadian Mounted Police, and those covered by the Canada Labour Code 
such as, for example, employees of the Canadian National Railway, Air 
Canada, and the Canadian Broadcasting Corporation). A separate tripartite 
board has been constituted (the Public Service Staff Relations Board) 
specifically to deal with the collective bargaining arrangements under the 
Act. An independent “Pay Research Bureau” gathers the latest wage and 
benefit statistics which both parties use at the bargaining table. Each 
bargaining unit has a choice between two impasse resolution mechanisms 
(s.36-38,59): 1) the conciliation/strike route (s.77-89); or, 2) the 
conciliation/binding arbitration option (s.63-76). The choice can be 
altered from collective agreement to collective agreement, but cannot be 
changed once negotiations for a given agreement waeeee Noteworthy is 
that the interest arbitration tribunal has a permanent chairman and bifac- 
tional representative panels. 


If the conciliation/strike route is chosen a system of "designated 
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employees" (s.79) ensures emergency service (ie. minimal skeleton staff 
in essential services) thereby protecting the "safety and security” of 
the pop The a Employees are only forbidden to strike if: 1) a designated 
employee; 2) not in a Board certified bargaining unit; 3) in a bargaining 
unit which has opted for the arbitration mechanism; 4) covered by a 
collective agreement still in effect; or, 5) the conciliation report is 
not yet in. Otherwise, once the procedures have been correctly followed 
and proper notice given, workers are free to take private sector-type 
strike action to back-up their contract demands (s.191-105). So far, the 
only major strikes under this Act to have direct and significant effect 
on Albertans have been those by the "inside workers" of Canada Post. 
Provincial Provisions 

Provincial employees represent about 45,933°° of the Alberta 
work force of which some 35,000 are members of the Alberta Union of Public 
Employees (formerly the Civil Service Association of Alberta) which is the 
bargaining agent for this province's civil servants. As noted above the 
legislation affecting these employees has just recently been changed and 
The Public Service Employee Relations Act (S.A. 1977, c.40) has replaced 
the old Crown Agencies Employee Relations Act (RIG Aaeloru acer)... che 
Public Service Act (R.S.A. 1970, c.2983 herinafter referred to as the 
P.S.A.) which also, although to a much lesser extent, affects provincial 
employee collective bargaining has been retained, mutatis mitandis,; > in 
conjunction with the P.S.E.R.A. 

The key aspect of Alberta provincial employee labour relations 
which distinquishes them from those of other levels within the public sector 
in the province, those in the private sector, and even counterparts in six 


of the other nine erovingees, is that provincial employees are forbidden 
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to strike. The P.S.A. does not aven contain the word “strike” within its 
Clauses. The P.S.E.R.A. states at s.93 thats 
"(1) No person shall cause or attempt to cause a strike 
by the persons to whom this Act applies. 
(2) No person to whom this Act applies shall strike or 
consent to a strike." 
Section 95 puts anyone who contravenes s.93 (1) (ie. anyone who instigates 
a strike) in jeopardy of a summary offense conviction and fines up to 
$10,000.00, 

The P.S.E.R.A. (8.46-60) sets out a mediation/compulsory binding 
arbitration process as the ultimate impasse resolution mechanism. Further, 
it prohibits arbitral awards from dealing with job assignment and organiz- 
ation, manpower allocation, employee evaluation, selection and promotion, 
training, transfers, or pensions (s.48 (2)). The guidelines for the 
arbitration board, first added to the C.A.E.R.A. aS S$e12.1 (S.A. 1972, 
c.26 s.8) and retained in the P.S.E.R.A. as 5.55, state that “in the con- 
duct of proceedings before it an arbitration board shall consider "first" 
(a) the interests of the public”. Section 59 of the ©.S.E.R.A. provides 
that the arbitral award is to be incorporated into the terms of the 
collective agreement by the parties (and if either party refuses to partic- 
ipate in the preparation of the collective agreement draft the other may 
complete it alone). Section 60 states that the resultant contract, once 
certified as giving effect to its award by the arbitration board, "shall" 
be signed, and if not signed within 10 days of said “certification™ is 
deemed to have been signed, and thereafter is binding on the parties (and 
consequently the employees). 

Municipal Provisions 


Municipal employees, although part of the public sector, generally 


fall under the purview of the Aa War aah and thus, in light of the presentation 
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of the provisions thereof above, little more need be said here. There are 
however two units of city employees who are covered by special legislation. 
The police and fire departments" collective bargaining is covered by The 
Firefighters and Policeman Labour Relations Act (R.S.A. 1970, c.143, as 
amend.). The services of these two departments are considered so essential 
as to warrant singular attention. The relevant attributes of this Act to 
be noted for purposes here are again that strike action has been banned 
(s.4) anc a mediation/arbitration mechanism substituted therefore (s.9-15). 
The private sector system of industrial relations which covers the bulk of 
municipal public servants appears to have adapted fairly well to the pecu- 
liarities and differences encountered in the municipal segment of the public 
sector, In racent terms, the only really serious inconvenience caused to 
the Alberta public at large appears to have been the Edmenton Transit 
workers® walkout in late 1973 through to January 1974 (although a Calgary 
garbage collectors" strike a few years back raised a flurry) and even it 
did not cause the uproar heard when Alberta Liquor Control Board employees 


staged a work stoppage (illegally) a few months later. 


EQUITY VERSUS ESSENTIALITY 

The deification of democratic principles by the preponderance of 
the Legislature's politicians and mandarins, the free enterprisers, and 
the Alberta public at large, poses a somewhat embarrassing and awkward 
hypocrisy to the present policy of statutory ban on certain public employee 
strikes. The very nexus between collective bargaining and the democratic 
free market system is the right, as the Webdbs put it, to walk out of the 
shop if the shopkeeper's price is not acceptable.“9 Further, the principles 
of democracy, as first quaranteed by the Magna Carta sealed in 1215 by 


King John and enhanced under the Commonwealth of Oliver Cromwell, state 
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that under English lew (received in Alberta as it stood July 15, 1870°”) 


all men are to be equal. If one accepts the corollary to this, that there 
is only to be one law for all men in the society, it is difficult to 
philosophically justify the strike-ban to which only a certain segment of 
Alberta*s workers are subjected. 

The issue can be reduced to a basic conflict between equity and 
essentiality. Equity is a concept in the law which is largely elusive and 
has defied singular conceptualization by students of jurisprudence for the 
centuries since Aristotle. Equity can be argued as the basis for both 
stands in this issue. The distinction being drawn between certain public 
employees and the remaining workers in the province can certainly be said 
to be inequitable. However, so can it be said that it would be inequitable 
to allow the public to be forced to risk and suffer the possible grave 
consequences of an essential service shut down merely so that a few can 
more forcefully demand better compensation for their services. 

The Task Force on Provincial Public Service Labour Relations 
which was formed in February 1975 as a bilateral commission to recommend 
revisions for what is now the P.S.E.R.A. was split in its report tabled in 
the legislature in November 1976. The union representatives proposed that 
provincial employees be brought under the A.L.A. = a position which has 
been lobbied by the A.U.P.E. forsome time. The P.S.E.R.A. (especially s.60 
and s.93) leaves little doubt as to whose recommendations were accepted. 

If one considers the interests of the government management as closely 
aligned with those of the public in civil servant remuneration negotiation 
(ie. minimize the cost), then s.55 of the P.S.£.R.A. (as noted above) might 
well be construed as instructing the arbitration board to consider the 


interests of management the first priority. A.U.P.E. officials now use 
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every public opportunity to mock the essentiality argument through compar- 
ison of their members® functions with those of employees under the A.L.A. 
Why, they ask, is a plumber for "Joe*’s Plumbing Shop", a teacher for the 
Calgary Public School Board, a computer programmer for Imperial Oil, or a 
nurse for the Royal. Alexandra Hospital any less essential than a plumber 
for the Treasury Board, a teacher at S.A.I.T., a computer programmer for 
the A.L.C.B., or a nurse for the University of Alberta Hospital? Govern- 
ment officials are often hard put to answer. The A.U.P.E. recently reported 
to its members that when Mr. John Gogo (M.L.4. Lethbridge West) was asked 
why employees of Alberta Government Telephones should work under the A.L.A., 
when Alberta Liquor Control Board amployees must work under special legis- 
lation he replied that the sale of liquor is an essential service, so these 
employees must not have thea right to ori 

Philosophically the aquity v. essentiality issue is irresolvable; 
practically, it has been resolved by the provisions of the P.S.E.R.A. The 
A.U.P.E. has stepped up its campaign to pressure the government for the 
right to strike (witness the full page ad recently placed in the Province's 
major newspapers which declared in three inch letters that provincial employ- 
ees are being denied the basic right of equality contra tha Alberta Bill of 
Sine ca. but for the foreseeable future it can be expected that essential- 
ity will continue to override universalism and the equity therein. It must 
be noted however that a statutory strike ban cannot preclude the occasional 
dehiscence of emotions in the form of illegal strikes. In the sobering 
practicality of the words of Carey McWilliams "...there is no way to keep 
workers from strike if they want to strike, and by the same token, no way 


to force them back to work, 22 
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IN-TERM AND ILLEGAL STRIKES 

In-term strikes, those which occur during the term of the agree- 
ment, have been on the rise in recent aera In the five Canadian 
jurisdictions which permit inclusion of "zipper clauses" providing for 
renegotiation of the contract before expiration some of these strikes are 
Wests For those few employees in Alberta falling under the Canada 
Labour Code there are limited provisions for in-term strikes over technol- 
ogical change disputes only (s.149-152). For all other employees in Alberta 
any strike during the term of a collective agreement is illegal. In terms 
of the A.L.A. (s.132) an illegal strike is any strike (defined by s.49 (1) 
(1) as quoted above) where: 1) the necessary steps conditional to a legal 
eoraeae” have not been fulfilled; or, 2) a collective agreament is in aac ee 
Since strikes are absolutely prohibited by the P.S.E.R.A. (s.93) any strike 
by employees covered thereunder is illegal. 

Major illegal walkouts, such as the Quebec "Common Front" action 
of 1972, are usually handled quickly through ad hoc Vegielactons Unions 
advocating such unlawful activity can be placed under trusteeship and leaders 
jailed if in contempt of a labour board cease and desist order’” Vege Ack A's 
s.133 (3)(4)). However, in the majority of instances a court interlocutory 
injunction or board order is sufficient to halt an illegal strike; Alberta 
unions have been very law-abiding in this respect to date. 

Wildcat strikes are certainly no less expensive than their legal 
SGuaberparter and there has recently begun a trend to sue unions for such 
actions, claiming, in some cases, million dollar plus fee ec a An 
American local of the Teamsters Union was recently assessed $3.1 million 
in damages for a 1970 illegal aeriess a previously another local had been 


assessed $5.9 million related to the same series of unlawful stoppages (it 
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has begun bankruptcy proceedings). At least $17 million in further 
claims have also been filed against that union for such Reena In 
Canada, although some courts have entertained breach of contract actions 
per se against unloner id the peculiar legal personality of the union (eq. 
A.L.A. s.58(a)) requires that suits be brought on the more difficult 
ground of breach of the provisions of the labour cee There has also 
developed a body of case law of “industrial torts" which parallel some of 
those in the general common law. These "torts" includes: 1) the tort of 
inducing breach of collective agreement; 2) the tort of conspiracy to 
injure; 3) the tort of interfering with favourable business relations; and 
4) the tort of fatimidas one. In the long run the resort to the courts 
to hold unions legally responsible for damages suffered as the result of 
an illegal strike may well be the most effective means of dealing with those 
who choose to ignore the compulsory rights arbitration provisions (eq. A.L.A. 
$.138-148; P.S.E.R.A. Se61-69) and strike during the term of a collective 
agreement. There are also the penalty provisions of the Acts to make such 
activity a less desirable approach (eq. A.L.A. 301693 P.S.E.R.A. S95). 
Punitive sanctions for illegal strikes ought not to be included under the 
fine scheme herein proposed as such amounts, in some measure, to an 
institutionalizing or legitimization of same. The solution to reducing 
illegal strike activity offered here is complete persona standi in judicio 
before the courts in such matters for unions, and more liberal application 


of the penalties prescribed under the Acts. 


SUMMARY 
To summarize, it has been found that in the Alberta private sector 
strikes are permitted so long as stipulated conciliation and notice proce- 


dures have been complied with. In the federal public sector employees have 


ray eh ¥ oa i Da 
os hs Rah 5 nS 
ARYL th Aa oan 
if if oh ‘ a 4. uy a) 


ai xe 7 f Bo | iy Mi: : an nas 7 m Wu 
| pious Nolan eo banal 
anoidos toad, an) “ : Nate ba 6, ae bf ans 


to woe ‘otto pot etiet ae, ‘% wat ante, 
qn duos wit Cr) penantant “atant™ pend veal reeves Sane 
cd. ynekieanas ‘to da6d er? E adroanesen oviszslios Ye: . 3 
bom yerottetos aeunteod elduauqum’ Weipaygebaa tamtne) 0: sing ott AE, | 
sftuea std of Jeoans eft neg peat ant na & notdebtongnt dao 
‘ tiueet ord ae bedetive segeem 9a7 scape viceges! anokns Lon 
ceoty tie caifesh So, seaien fein Los (few yom wld Iagakth te 
Reda ote) anntetvorg nol isoticae edepl F iaxyean arta e20f, na eecodo, ode 7 
aviJoofios « 9a ant sAg pobauhaivade pag (BB+ Paye ARIF (Shite te . 
ue ovem of @9ok ang ki nasites Der traey yi eawe ott ole Bae etedT » soomen8 
(20.2 -AsReae Rad Matle iulél: Bel) eeraqne: aldertanh emer @ eat 
oft ashen bapuleel ed gt 2007 sets natn iepet is. 29% eres sone evesbens 
ne ot . putnam nike a2 4 NGUE MEA’ en Deetqesg, nteteTt sada ial 
yatounes of pudshatop. ait wore nobiyslnishpel 20 ane dionesduntiene | 
elaihul ni Lamas, acca. adelante ip: eitat! shane ta, xdivides wttade, tegskit © 
robipmiigqs Leaadhl, ee FAM, Sond a keniel fone nt etayca.artt exaNid 
oe ee ti 
aojoee elev beg, pings as 7 ee ape ty ‘ez bs ) ve 8 Ph, — ; 


"i 


shine andi i a Pity ca es pene sraneeop ie KL St | a 


oan i 
Pett 


65 


a choice of a conciliation/strike route with designated employees or a 
conciliation/arbitration mechanism for final impasse resolution. Alberta 
civil servants are prohibited from strike action of any sort and must 
submit all disputes to compulsory binding arbitration. Municipal employ- 
ees in the province, with the exception of fire and policemen who are also 
subject to compulsory arbitration, fall under the A.L.A. and consequently 
have the same strike rights as workers in the private sector. In Alberta 
all strikes occurring during the term of a collective agreement (save 
certain of those under the Canada Labour Code concerning technological 
change) are illegal, subjecting both union and membership to liability for 
statutory fines and damage suits. 

Given thase legal provisions for strikes in Alberta, Chapter 


Four now looks at the incidence of strike activity. 
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FOOTNOTES 


CHAPTER III = LEGAL PROVISIONS FOR STRIKES IN ALBERTA 


1. With the exception of the Winnipeg General Strike of 1919 
and a relatively few other minor incidences, Canada has had a comparatively 
Dloodshed free labour history. We do not have a martyred Joe Hill, or even, 
more recently, a Saul Alinsky such as led the unionization battles in the 
United States. Aside from slight influences in the British Columbia mining 
and forestry incustries, there has also not been much violence oriented 
unionism such as were the folly McGuires. For a review of Canadian labour 
conflict see Jamieson, Stuart M., Times of Trouble = Labour Unrest and 
Industrial Conflict in Canada 1900-66, Task Force on Labour Relations Study 
No. 22;) 1966. 


2. The Canadian Trade Unions Act (1B72); Sy VcCe si Coouss OLE 


this only applied to "registered" trade unions. The Act was an almost exact 
duplicate of the English Trade Union Act (1871) (34 and 35 Vict. c.31) which 
was proclaimed in the United Kingdom the year previous. The Canadian Crim- 
inal Law Amendment Act (35 Vict. c.31) of 1872 also copied a then recent 
English Act of the same name to permit peaceful picketing; this now forms 
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8.381 (2) of the present revision of the Canadian Criminal Code, R.S.C. 1970, 


c.C-34. The 1892 criminal law codification (55 and 56 Vict. c.29 (Can.)) 
removed the conspiracy charge possibility from all unions, registered or 
not. Under present provisions of the Criminal Code a union is not a 
conspiracy in restraint of trade in the criminal sense by virtue of s.424 
(2) and s.425 (1), nor are its "reasonable" actions subject to Canadian 
anti-combines legislation (Combines Investigation Act, R.S.C. 1970, c.C-23, 
s.4). Further the provincial labour statutes have sought to release unions 
from civil conspiracy suits by providing that "a trade union and its acts 
shall not be deemed to be unlawful by reason cnly that one or more of its 
objects or purposes are in restraint of trade" (Alberta Labour Act, 1973, 
Bee 1 (ons Gosn Senor 2D). 


3. For example, the Railway Labour Disputes Act, 1903, 3 Edw. VII, 


C2004 


4. S.C. 1907 (6 and 7 Edw. VII), c.20. The Act was mainly 
concerned with tripartite compulsory conciliation applied to disputes in 
mining, transportation, communications, and public utility industries, al- 
though its provisions were also made available to disputes in other indus- 
tries provided both labour and management so requested. The Act also 
contained strike-ban provisions. 


5. See Anton, F.R., The Role of Government in the Settlement 
of Industrial Disputes in Canada, (1962), p. 78. 


6, 30 and 31 Vict. c.3 (U.K.). 
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7. P.O.G.G. stands for the Peace, Order and Good Government 
clause for federal residual powers (ie. s.91 cited in the text) and P.C.R. 
stands for the Property and Civil Rights jurisdiction of the provinces 
(6592.51) 5 


Se 925 ARC SOO sEmI OLS 2) Oe eRe FUP .C. ie, Note this Wasa 
per saltum appeal from the Ontario High Court which, as a result thereof, 
avoided the centralizing tendencies of the Supreme Court of Canada decisions 
in such disputes. 


9. See Carrothers, A.WeR., Collective Bargaining Law in Canada, 


(1965), p. 41. See also Logan, John E., An Analysis of the Effects of 


Compulsory Conciliation in Canada on Collective Bargaining and Strikes, 
pe 44, Note that such action, ie. merely adopting federal legislation, 


was constitutionally questioned, but never tested in the courts. However, 


in light of the decision in Attorney General of Nova Scotia v. Attorney 
General of Canada, [1951] S.C.R. 31 (to be discussed shortly) these steps 
may well have been ultra vires. 


10. See Muir, J.D., "Highlights in the Development of the Legal 
System", in Hameed, S.M.A., Canadian Industrial Relations, (1975), p. 100. 


Tem ibide, spe 00, 

12. S.C. 1948 (11 and 12 Geo. VI), ¢.54. 

Vee O51 See Rees tens obul 4 DalsRe G69e(S<0.C.). 
145) Muir, Opole sec note: 10), )p. 1101. 


aos SoA 1 OTS Cia dos as amend. S.A. 1974, CelGy Cros 1974, exaur 
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165° S.A. 1977, c.40. 


17. See “Current Labour Developments, October 1977: Public 
Service Employee Rights Stampeded in Alberta:, Impact, December 1977, p. 26, 
for the A.U.P.E. evaluation offered therein. 
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19. ‘Woods, H.D., Chairman, Task Force on Labour Relations, 
Canadian Labour Relations, (1968). 
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24. Op. cit. (see note 6), s.92 (10) (c). 

25. Woods, op. cit. (see note 18), p. 213, para. 754. 
26. As amended by P.S.E.R.A-, S.103. 

OZ. ihe ene motAgu Ain). 


28. Jamieson, Stuart ™., Industrial Relations in Canada, 
(oa felon Des ).UZ. 


29. See Chapter Six, infra. 
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32. A.L.A+, 8.62-553 82-90. 
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34. See Chapter One, supra., pe 13 and footnote 27 thereto for 
the meaning as used here. 


35. A.L.A., s.163 is being cited here as amended by S.A. 1975, 
COs Se205 


36. See the Edmonton Journal, Saturday, July 9, 1977, pp. 1,3. 
37. Sources Labour Gazette, Vol. 76, No. 6, p. 370. 


33, For an excellent example of the arguments placed both for 
and against the puylic sector right to strike see the articles by Arthur 
M. Kruger, Edward B. Krinsky, John F Burton Jr., and Melvin K. 8ers in 
Industrial Relations Research Association, Proceedings of the 1970 Spring 
Meeting, Vol. 21 (May 1970), pp. 455-435; see also Hart, Harold, editor, 
The Strikes For and Against, (1971), pp. 21-36, 121-146, 165-176, 179- 
197 i 


39, Source: Information Canada, Federal Government Employment 


(cataloque no, 72-904), Table II “General Government: Total Number of 
Employees by Province", p. 13. Figures are for December 1976, the latest 
data available at this writing. 


40. R.S.C. 1970, c.P-35, s.3. The Act covers all non-managerial 
and non “confidential” civil servants as well as employees of The Atomic 
Energy Control Board, The Defence Research Board, The Economic Council of 
Canada, The Fisheries Research Board, The National Film Board, The National 
Research Council, and the various commissions. 


41. It should be noted though that s.89 provides that the 
parties can mutually agree, before it is handed down, to make the concilia- 
tion award binding. 
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42. Kruger reports that, as of 1970, where designated employees 
have been required they amounted to an average of only 13.6% of the bargain- 
ing unit. See Kruger, Arthur M., “The Right to Strike in the Public Sector", 
Industrial Relations Research Institute, Proceedings of the 1970 Spring 
Meeting, Vol. 21 (May 1970), pp. 455-463 at p. 461. 


43. Sources Information Canada, Provincial Government Employ- 


ment (catalogue no. 72-007), "Summary of Salary Earners and Wage Earners... 
For The General Government Services”, p. 6. Figures are for December 1976, 
the latest data available at this writing. 


44, Source: Edmonton Journal, Tuesday, May 3, 1977, p. 51. 
45. P.S.E.R.A., S109 outlines the necessary revisions. 


46, As noted by Mike Poultier (vice-president of A.U.P.E.) in 
Impact, March 1977, p. 11, in an article he entitled, after the famous 
quote, "The Law, Sir, Is an Ass". A brief survey of the respective rele- 
vant provincial statutes confirms his contention. ("Impact" is the A.U.P.E. 
newsletter, ) 


47. This research conclusion was confirmed by a phone interview 
with Mr. Ken Kreklewetz, a labour relations director for the City of Edmon- 
ton (Personnel Department) which took place Wednesday, July 13, 1977. 


48. See the quotation in Chapter Two, p. 423 the citation there- 
to is in footnote 35 of that chapter. 


49, The Northwest Territories Act, 1886, R.S.C. 1886 (43 Vict.), 
c.50, s.11 sets this out; these provisions are adopted under The Alberta 
NotyerI055d5-Oem905" (4and: Sr Edw. Vil), ve.3, 521/02 


50. Sroad, T.W. (president of A.U.P.E.), “The View From Here", 
Im act, May 1977, Pe as 


51. For an example, see the Edmonton Journal, Tuesday, May 3, 
MOT E50 R51 


52. Quoted from his essay given in Hart, H., editor, The Strike: 
For and Aqainst, (1971), p. 223. McWilliams is a noted American industrial 
relations student, an author, and, at the time, was the editor of the 
influential “The Nation". 


53. Data on in-term strikes is very scarce since, being for the 
most part illegal and relatively short, they are rarely reported. A 
"Research Bulletin” put out by the Economics and Research Branch of Ladour 
Canada in early 1975 (entitled "Work Stoppages-1974 Review") notes that in 
1974 *,..40% of all work stoppages took place while contracts were in effect, 
compared with about 20% in 1973. The Woods Report, op. cit. (see note 19), 
p. 131, para. 416, notes that even in 1966 about 27% of the strikes in 
Ontario were illegal. In a 1976 interview by the Board of Industrial 
Relations of Alberta, he estimated illegal strikes in this province amount 
to about 10-15% of total man-days lost. 
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54. A study by the author in the spring of 1976 revealed that 
six provinces = Newfoundland, Prince Edward Island, New Brunswick, Ontario, 
Alberta, and British Columbia - prohibit strikes during the term of a 
collective agreement; five jurisdictions - Nova Scotia, Quebec, Manitoba, 
Saskatchewan, and the Federal (Canada Labour Code) - contemplate the 
possibility of an in-term strike, although the Federal jurisdiction limits 
this to cases where proposed technological change is at issue. The study, 
which centered on the private sector, concluded that such provisions did 
not result in any abnormal increments in strike incidence (ie. statistic- 
ally significant to a 99% confidence interval) since the date of enactment 
of same. 


Soe Al Acs $.125=-127. 


S56. A.L.A., se 132 (1) (b)3 note the qualification in subsection 
two. 


57. For example, Quebec's Bill 89 and Bill 19 (1971-72) took 
care of the "Common Front", 


58. As, for example, was done with the International Union of 
Elevator Constructors (locals 89, 101) under Quebec 8ill c.43 in 1974. 


59, For example, the Iron Ore Company of Canada recently grieved 
to the Newfoundland labour board that an illegal strike by 400 United Steel- 
workers of America miners was costing it $395,000.00 a day. See Edmonton 
Journal, "Canadian Digest", Monday, February 14, 1977, p. 12. 


60. For example, Alcon Smelters and Chemicals Ltd. recently filed 
a $1.3 million suit against the Canadian Association of Smelter and Allied 
Workers and three officials thereof for an 18 day wildcat strike at their 
Kitimat, 8.C. aluminum smelter, see Edmonton Journal, Monday, January 3, 
1977, p. 63 on February 27, 1976 the James Bay Energy Corporation filed one 
of the largest damages claims ever issued against a union. The $32,625,514.00 
suit was for the 1973 illegal strike and ransacking of the site at the James 
Bay hydro-electric project for which one leaders Yvon Duhamel, is currently 
serving a 10 year prison sentence; see Edmonton Journal, Saturday, February 
Posed Ths Des 
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62. Reported in The Wall Street Journal, Monday, September 27, 
1976, p. 14. The judge ruled the union could declare bankruptcy, see 
Wednesday, November 3, 1976, p. 3. 


63. Reported in The Wall Street Journal, Friday, February 11, 
1977, po. 4 ($17 million suit was filed in St. Louis). 


64, For example, Senkiv et. al. ve. Utility Grove (1961) Ltd. 


(1967), 59 WeWeR. 350 (Man. Ce he)s 


65. For example, Perini Pacific Ltd. v. International Union of 
Operating Engineers (1961), 28 D.L.R. (2d) 727 (B.C.S.C.): Therien v. 
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International Brotherhood of Teamsters, Chauffers, Warehousemen and Helpers 
Building Materials, Construction and Fuel Truck Drivers Union (1957), 6 
D.L.R. (2d) 746 (S.C.C.)3 or, Patterson and Nanaimo Dry Cleaning and Laundr 
Workers Union (Local 1) v. Imperial Laundry Company, [1947] 2 W.W.R. 510 
(B.C.C.A.) . See also the write-up on this decision and its ramifications 


in Labour Gazette, Vol. 47, Now. 95 pp. 1337-1339 and Vol. 47, No. 10, 
pp. 1500-1501 (the appeal). 


66. Woods, op. cit. (see note 19), p. 178, paras. 614-619. 
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CHAPTER IV 


THE PNCIDENCE: DF SPRIKE ACTIVITY 


STATISTICS AND OS8SERVATIONS 

Statistical analyses of a complex human relations based mechanism 
such as the strike offer, at best, somewhat limited insights into the 
phenomenon. Massive data studies by various authors culminating in liter- 
ally volumes of output "proving" given correlations, cycles, and trends, 
etc. often result in diametrical conclusions; sometimes even when using 
the same data. In a tremendously detailed study on strike statistics by 
John Griffin in the United States (1939) it was concluded that: 

"Over the last 58 years, the period for which statistics 

have been worked up, there stands out one dominant fact. 

This is that there is no dominant trend, there is no 

basis for forcasting, even though it is at the same time 

clearly evident that there is no justification, in the 

data at least, for the expecta} ion that the number of 

strikes will tend to decline." 

Nevertheless, the famous study of some thirteen western industrial countries 
(including Canada) by Ross and Hartman in the late 1950's concluded that 

2 
the strike as an economic weapon was “withering away".” 

A number of scholars have reported tests showing a close 
correlation (sometimes at a 99% confidence interval) between strike incidence 
and the dusiness cycle = ie. the generalization that during a business up- 
swing strike frequency increases and during a downswing strike frequency 
Henpeeenen a Others, however, dany that any such correlation exists and 


offer various alternative cyclical explanations and/or predictions.4 It is 


not intended here to engage in the cyclical versus nonecyclical debate, but 
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rather merely to illustrate the divergencies in conclusions which have 
been reached through statistical manipulations of similar data. The 
presentation to follow is an outline of the available data on strike 
incidence, with the addition of a fewobservations thereon. No attempt 
has been made, in light of the foregoing, to derive any prescriptive or 
predictive conclusions from thesa statistics. 
Overview Of Strike Statistics 

Defining, for the moment, the "incidence" of strikes as tha 
percentage of man-days lost to estimated working time per ple the 
sOlid line in figure 4-1 graphs the national average of strike incidence 
for the 1950-1976 pentane: The broken line in figure 4-1 plots the same 
data for Alberta from 1969 through 1976... Interestingly, the correlation 
in increasing and declining trends is, for tha most part, negative. Appen- 
dix B is a composite of statistical tables on the annual numer of strikes, 
man-days lost, man-days lost/strike, incremental strike mathematical sign 
changes, and incremental man-days lost mathematical sign changes by prov- 
ince for the 1960 through 1975 period. A study of these also reveals no 
consistent correlations, sither between the provinces themselves, or be- 
tween given provinces and the national average. This has significant 
implications for any policy proposals in that solutions for labour strife, 
therefore, may be, to some extent, jurisdictionally unique. Jamieson has 
also noted this: 

"The main reason for this lack of correlation (with 

economic cycles) appears to be that industrial conflict 

in Canada has been primarily a regional phenomenon in 

most years since the turn of the century... Regional 

differences have Deen so pronounced in most years that 

“national patterns” of industrial conflict becomes an 

almost meaningless abstraction in some respects. In 

most years since 1900, for instance, strike behavior 


in most provinces have diverged more from the national 
average than the latter has from the United States and 


fa 


" pa i Re 


uf? #6 pedizde 20.4 "aareied tat | 
ertd ® raay Soy, SMF seeelie ose | 
peibaned etase Yo ppetave imtedann arineag. t-6- eweltint 
smee ad edoha t~s evugtt ae enti “gators att > padded ore.tont 
noi selenave edd sylenisease Ind | "ater ay wart mox*: ehtedta 4 
Lovicquan giseg, daom otf 2a pes | ola =f eolinilosh bi ent 
to ancrun Leiare ody ne we UL tt ¥¢. piteogas 8 oh ox 


RAY mi 


eoia Lleol feneddem crease é se gevemioeent ate tact anakuans qsurt 


ud eugnadd nyte Leni teranfen Sant sa igidbvvsagen bewenetout tbve ie 
vd fs eons 3a ybOhe 1 Weiees CFE Aguotd?d paer. end pre 


naa : 


= rwpeyg A 


,eon! 199 


~~ 
on eleove? 
od 20 pneu Loaner? wuprayvoe afi ipbader dadihy ePOOR MEETS te 
tapos hi roth ger eset <ogerneien: Keng Stew of? Gt eeorihvoa, sities 
_(ptiade wuedel qt acwltugen beh efpacatian yoklog, qe 4eteenpide 
vedineestacl . seupeten ethene ananierae <anetes ee O23 aden aes = 


76 7 
v5 ra 
@ pee § 
7 as c 
7 ‘fy , 


y 
. 
¥ 


is i iy y 

ile? reitsteenad! sigh Ride Se one | 

jot l tren ray ages 4 ee “phen a ao. ben 
pals: yale oe at Yor 


Aone snes 4 of 
iol sapee, Sey ioral. aR. oni 
ab. damon t ont: a bt whe i A tet plas 
y ; adumigieant | Ne Us i ecets a; » i eh 


Agee (yp 
ils - 


7 7 


74 


FIGURE 4-1 


STRIKE INCIDENCE: CANADA AND ALBERTA* 
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some other countries."” 
He goes on to cite variations in resource endowments, industrial structures, 
occupational compositions, per capita incomes, and lanquage and cultural 
makeeup as well as decentralized unionism and provincial autonomy in labour 
relations as reasons for this divergence in strike incidence between the 
various jurisdictions. 
Alberta Statistics 

Focusing, in light of this divergence, solely on Alberta statis- 
tics, table 4-1 sets out the strike activity in this province from 1960 
through the first six months of 1977." These Figures include all legal 
private and public sector stoppages recorded in the period. 1960 to 1966 
were relatively quiet years in Alberta, averaging only 5.9 strikes per 
year, 1128 workers involved and 22,234 man-days lost (roughly 0.02% of 
estimated working time). In 1968, two years after the Pearson settlement, 
Alberta suffered a record number of strikes (59), workers involved (2,030), 
and man-days lost (34,999). The situation quieted down from 1969 to 1972. 
In those years the averages dropped to 13.8 strikes per annum, although 
the man-days lost only dropped to an average per year of 51,975 with 
workers involved at a 3,309 annual average (the latter due in large to the 
8,569 who participated in stoppages in 1971 - a bad year for school boards 
- which is the second highest for number of strikers in the years under 
study). 1973 to 1975 were the worst years for stoppages in Alberta, aver- 
aging 36.3 strikes per year (up roughly 164% over the 1969-1972 period 
average), 8,043 workers involved (up roughly 144% over the 1969-1972 period 
average), and an unprecedented 233,822 man-days lost (up roughly 359% over 
the 1969-1972 period average). These were the years of rampant inflation 


and serious demands for wage increases of 30% and more. 
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TABLE 4=1 


LABOUR STRIKES IN ALBERTA, 1960-1977* 


Number Workers Man-days 
Year of Strikes Involved Lost 
1960 5 1,684 27,160 
1961 8 25413 19,390 
1962 9 T,0%a 21,300 
1963 6 1,208 32 5624 
1964 2 "5 4,273 
1965 4 248 4,335 
1966 7 1,201 46,556 
1967 ane 1,194 IPE SEE 
1968 59 2,030 54,999 
1969 Live 1,916 64,565 
1970 11 15788 38,660 
1971 Vz 8,569 77,680 
AOT2 19 964 26,996 
1973 32 5,859 154,369 
1974 44 Tigi 156,940 
1975 35 10,554 380,158 
1976** 29 4,987 97,688 
1977*** 6 mol 14,492 


*see note 9 for explanation of data source 
**1976 does not include data on the "Day of Protest" 
***only includes data for the first six months of 1977. 
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1976 has shown a significant decline in the number of strikes 
in Alberta and a tremendous decrease in the number of man-days lost. The 
figures thus far for 1977 indicate that this falling off in strike activity 
is continuing at present. Figures for the first six months are down 50% 
in the number of strikes compared to the same period last year. However, 
it must be noted they are also up 29% for workers involved and 55% for 
man-days lost. This decline in the number of strikes per year experienced 
in Alberta (which does not account for the statistics from the October 14, 
1976 "Day of Protest’), it is argued here, is in no small part due to the 
Current wage and price restraints brought into force in late 1975, More 
will be said on this in the final section of this chapter which briefly 
deals with the anti-inflation legislation. 
Incremental Strike Incidence In Alberta 

Looking at the incremental incidence as outlined in table 4-2 it 
can be seen than no sign pattern develops either in the time sequence of 
the number of strikes, workers involved, or man-cays lost, nor in the inter- 
relationship of the three statistics. That is, there are no statistically 
significant "runs", nor is there a mathematically functional relationship 
between the number of strikes, workers involved, or man-cays lost. Take 
for instance 1966 to 1969 when, from 1966 to 1967, the number of strikes 
increased by 10 (143%) whereas the number of man-days lost cecreased by 
24,229 (roughly 110%). In 1968 when the number of strikes increased by 
42 over 1967 (roughly 247%), the number of workers participating in strikes 
increased by 836 (70%), and man-days lost increased by 32,772 (147%). How- 
ever, in 1969 when the number of strikes dropped by 44 (75%) the workers 
involved fell by only 114 (6%) and the man-days lost actually increased by 


9,566 (18%). Similar discrepancies appear throughout the data. Clearly 
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TASLE 4-2 


INCREMENTAL STRIKE STATISTICS IN ALBERTA, 1960-1976* 


Number Workers Manedays 
Year of Strikes Involved Lost 

1960-1961 + 3 +o = gt OG 
1961-1962 + 1 -1,384 + 1,910 
1962-1963 - 3 a epbete #1175524 
13963-1964 - 4 1,135 - 28,351 
1964-1965 + 2 an ttas) + 62 
1965-1966 + 3 + 953 + 42,221 
1965-1967 +10 - i - 24,329 
1967-1962 +42 + 836 apes ater 
1968-1969 ~44 - 114 + 9,555 
13969-1970 | - 128 - 25,905 
1970-1971 +9 +6,781 + 39,920 
1971-1972 - 8 -7,605 - 50,684 
1972-1973 +19 +4,895 $127,373 
1973-1974 +15 +1,858 + 12,571 
1974-1975 - 9 +2,837 +213,218 
1975-1976 - 5 -5,567 -282,470 


*Derived from table 4-13 1977 data incomplete and therefore not 
utilized. 
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the relationship between the number of strikes and man-days lost is fairly 
loose, although the number of workers involved and man-days lost are, as 
might be expected, much more highly correlated. 
The Kelly Measurements 

Before leaving this section on the general incidence of strikes 
in Alberta, a recently released study on work stoppage measurement by 
Professor L.A. Kelly of the Industrial Relations Centre at Queen's Univer- 
sity ought to be considered. In the paper Kelly questions the appropri- 
ateness of the presently used strike activity measurements (ie. number of 
strikes, workers involved, and man-days Peer He proposes the adoption 
of three new or additional measures: 1) "incidence" - the proportion of 
settlements preceded by a work stoppage to all settlements; 2) "weighted 
incidence” - the number of workers involved in such strikes as a proportion 
of those covered by all settlements; and, 3) "composite incidence” - the 
numoer of manedays lost per worker as a proportion of those covered by all 
settlements. The study tests both sets of measures and compares tha 
results concluding: 

",.-conventional strike measures are limited as a means 

of determining variations in the propensity to strike, 

since they reflect changes in the level of bargaining 

activity. The three measures that we have proposed 

adjust for the differences in the level of bargaining 

activity and, accordingly, provide truer indications of 

the propensity to strike.” 
The justifications for not utilizing these more sensitive measurements 
here are twofold. Firstly, the additional data required for development 
of the measures is simply, at least in Alberta, not BVa van Tene Kelly, 
in his study, used figures derivad from the Federal Labour Department's 


"Collective B8argqaining Review" monthly in determining at which stage of 


the collective bargaining process settlements were reached, and the number 
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of workers covered thereby. Unfortunately this information is only compiled 
for agreements covering S00 or more workers, other than in the construction 
industry; this would overlook 80-85% of all collective agreements in Alberta. 
The second justification for the failure here to develop such 
measurements is that, even once the necessary data is attained, the results 
of the new tables and graphs, as even Kelly himself hedges at admitting, ~ 
are not exceptionally different than those under the conventional measure- 
ments when looking at the aggregate (as opposed to the inter-industry) 
level of strikes. By allowing for changes in the level of bargaining 
activity from year to year the Kelly measurements tend to de-emphasize the 
significance of changes in strike activity level which correspond to those 
in bargaining activity and highlight shifts in stoppage levels which run 
contrary to those in settlement levels. Nevertheless the general trends 
of strike activity movement remain similar under both measurement systems. 
This, it is predicted, will be increasingly so in the near future as there 
has been, since the advent of the Federal Anti-inflation Guidelines, a 
trend towards one year porbanentss. Bargaining levels will therefore 
remain relatively constant from year to year as opposed to reflecting the 
two and three year cycles formerly followed in industries such as construc- 
tion, brewing, etc. Thus, although the Kelly measurements may well be of 
value in future (when the requisite data is available), especially for 
intereindustry strike activity studies, they would not add significantly 
to the insights derived from the more conventional data presented for the 


aggregate level of strike incidence. 


FIGURES FOR THE PUBLIC SECTOR 
As the legislation governing strikes in the public and private 


sector differs, it would be helpful, for purposes of formulating proposals, 
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to establish the proportion of total strike activity attributable to each 
sector. To do so the private sector will be treated here as the “residual” 
and the focus will be on delineating strike incidence in the public sector. 
Unfortunately, appropriate data from which to derive such statistics is 
woefully lacking and the statistics are therefore, to be viewed with some 
skeoticism. 

Levine has made an attempt to split the comprehensive federal 
classification system used in recording strike data into the two sectors. > 
The figures he has reported clearly indicate a general rise in the propor- 
tion of public sector disruptions relative to that in the private sector. 

A portion of this rise can be attributed to recent growth in unionism in 
the sector, and the "catch-up" demands that have been made in the quest 
For compensation parity with parallel private-sector employees. Levine's 
national figures show that an average of roughly 25% of all strikes, 37% 
of all workers involved in strikes, and 23% of all man-days lost due to 
strikes in the 1970-1975 period are attributable to the public sector. 
Riberta Public Sector Statistics 

Table 4-3 presents a public and private sector breakdoun of 
strike statistics for Alberta for the years 1970 to 1976. Note in this 
province the 1970-1975 period saw an average of roughly 15% of all strikes, 
36% of all workers involved in strikes, and 21% of all man-cays lost due 
to strikes came from the public sector. Thus, although the proportion of 
strikes is lower, the proportion of workers involved and man-days lost is 
more or less in line with those for the national average found by Levine. 
However, it must be remembered that, as was stated in Chapter Three, the 
vast majority of provincial employees in Alberta are forbidden to strike 


and this fact no doubt acccunts for some of the difference in the propor- 
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TABLE 4-3 


A COMPARISON OF WORK STOPPAGES IN THE PUBLIC 
AND PRIVATE SECTORS IN ALBERTA, 1970-1976 


A. Number of Strikes 


Private Public Public Sector 
Year Total Sector Sector as a of Total 
1970 41 8 3 Dike 
1971 pe! 13 4 Zoe o 
1972 10 10 0 0.0 
1973 32 28 4 i2e0 
1974 44 40 4 9.1 
1975 35 jhew 1C 28.6 
1976 29 Cafe 6 20.55% 


8. Workers Involved 


Private Public Public Sector 
Year Total Sector Sector as a of Total 
1970 Are ats! 445 1,345 10a | 
1971 8,569 PAY ai arises: 67.0 
1972 964 964 0 0.0 
1973 5,859 2,988 Pet | 49.0 
1974 Tey ty 6,987 730 ois 
1975 105554 8,889 1,665 y hhalets) 
1976 4,987 2245 2,744 5560 


C. Duration in Man-Days 


Private Public Public Sector 
Year Total Sector Sector as a Ofenobat 
1970 38,660 ZOe8 OL 10,183 2664 
1971 Tl sD00 44,037 3355045 E303 
1972 26,996 26,996 0 0.0 
1973 154,369 91,028 63,341 BAe 
1974 166,940 158,456 8,484 Seal 
1975 S00, 150 344,356 355002 5.4 
1976 97,588 74,940 Z2hao Deoigind 


Source: Derived from "Strikes and Lockouts - Alberta", Research 
Service, Alberta Department of Labour, an unpublished report ser- 
ies. Each employer struck in the given years was reviewed and 
all municipal, provincial (legal ones), and federal strikes sep- 
arated. Data prior to 1970 is incomplete and therefore not 
presented. 
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tion of public sector strikes. A comparison of parts A and C of table 
4-3 to part 8 thereof shows evidence that although a relatively small 
proportion of all strike actions are in the public sector, they generally 
involve larger numbers of strikers and are relatively shorter in duration 
than strikes in the private sector. There does not appear to be any set 
pattern in the peaks and troughs of public-sector strike activity, but 
although the proportional number of strikes has fallen slightly in 1976, 
it is to be noted that the proportion of workers involved and manedays 


lost due to strikes are now on the rise. 


THE EFFECTS OF INCOME POLICY LEGISLATION ON STRIKE INCIDENCE 

Purpose Of The Legislation 
On the evening of October 13, 1975 Prime Minister Trudeau 

informed Canadians that as of the following day wages and profits would 
be controlled by anti-inflation guidelines to be set out in requlations 
enforced by a satutorily constituted Boarder: On December 3, 1975 the 
House of Commons passed Bill C-73, "An Act to provide for the restraint 
of profit margins, prices, dividends and compensation in Canada’. The 
Anti-Inf lation ae (hereinafter referred to as the A.1.A.) empowers the 
Anti-Inflation Board (hereinafter referred to as the A.1I.8.) to "monitor 
changes in...(inter alia) compensation...in relation to the guidelines” 
and “identify actual and proposed changes in...compensation...that, in its 
opinion, contravene or, if implemented would contravene the quidelines 
either in fact or in spirit" and ultimately “refer the matter to the Admin- 
eer The Administrator has the power to "make such order as he 
deems appropriate to prohibit the person from contravening the quidelines” 
and "to require the person to pay Her Majesty in the right of Canada an 


amount stated in the order equal to the whole or any portion of the excess 
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amount or value so received. a There are provisions for an appeal,-— but 
only a few have been successful. 
A.1.A. Provisions 

The controls were originally not slated to end until December 31, 
1978,°! They have not found favour with either labour or management; both 
have been strange bedfellows in a lobby for early dissolution, Predicted 
dates for a premature end to the rastraints have come and gone’? and Prime 
Minister Trudeau at one point made it clear that the controversial program 
will stay “until we have agreement From the main economic decision makers 
in the economy on some kind of voluntary restraint".-> 

Nevertheless it appears from Mr. Cretien’s (Minister of Finance) 
October 20, 1977 "mini-budget" that some form of decontrol program will 
begin April 14, 1978.7" The as yet unclear "phased process of decontrol" 
has been attacked by the Canadian Labour Congress as a tightening o* con- 
trols (reducing maximum increase for 1977 From 8% to 6%) and an actual 
extension of the program beyond December 31, 1973 for those whose contracts 
ate negotiated before April 14, 1978,°> 

At present the wage control segment of the program provides for 


a “basic protection factor" increase of 8% for 1975, 6% for 1976, and 4% 


in 1977 (scheduled to be changad under the mini-budget discussed above) 


with the possibility of an additional 2% per year for productivity increases 


("national productivity factor") and/or 2% per year for maintenance of 


DC 
: 2 korg d cy Z£'9 e 
"historical wage relationships" ("exoerience adjustment factor"). Raises 


amounting to less than $600 per year are exempt, but no increase in excess 
of $2490 per year is Ayaumapdens Everyone is subject to the enforcement 
of the guidelines, but the machinery of reporting systems etc. applies 


formally only to: 1) all firms with more than 500 employees; 2) all firms 
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in the construction industry with more than 20 employees; 3) all federal 
and (by agreement) provincial government employees; and, 4) all profession- 
als who earn on a fee eee 
Effect On Strike Incidence 

The question remains as to what the effect of such an income 
policy is on collective bargaining and strikes. To the minds of many 
labour leaders these reforms serve only to destroy the whole process. 
Shirley Carr (Executive Vice-President of the Canadian Labour Congress) 
states it thus: 


",..we will not be a party to a soecalled reform of 


economic institutions which in reality reduces the 

real earnings of working people, puts their power to 

protect themselves through collective bargaining in a 

permanent deepfreeze, and threatens our democratic pol- 

itical S¥ tem with solutions imposed by Government 

decree." 
Notwithstanding all the prophesies of doom and dire consequences, collece- 
tive bargaining does seem to have survived the impact of the controls. 

There has been a shift to shorter term collective See ee 
but the most significant effect of the program on the system appears to 
be in relation to strike activity. A.1.8. rulings have, in themselves, 
sparked a few strike A cblonetan There was, of course, also the October 14, 
1976 "Day of Protest” at which official estimates set workers involved and 
man-days lost at 830,000.°- The strike covered front pages of nawspapers 
across ths country but was of dubious success; support differed in each 
province. Reg Baskin (Alberta Federation of Labour President) admitted 
disappointment in the fact that only 48,000 workers (a liberal estimate) 
; 33 

in this province stayed off the job. 


Regardless of the isolated incidents and the major protest, over- 


all the A.I.8. legislation may well have had the effect of causing the 
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reduction in strike incidence which, as noted above, has been experienced 
in 1976 and 1977,>" It makes little sanse, in terms of the role of the 
strike in the collective bargaining system, to use the weapon when manage- 
ment is in effect powerless to concede to a union's demands even if it 
would normally do so otherwise. Any strike, in the result, becomes one 
against the government and the controls and the local union membership can 
only lose in such a battle. The “costs" of a wage strike will nonetheless 
be fully experienced, but the desired benefits would generally be limited 
by the A.I.8. guidelines levels. The vast majority of employers readily 
agree to meet the allowable increases and thus strike action becomes a 
costly exercise in futility. 
Problems In Decontrol 

The Woods Report in 1968 did not decide whether the cost-push or 
demand shift theories of a causal relationship between inflation and collece- 
tive bargaining were fact or aythee. It did however come out strongly 
against institution of an income policy incorporating a quidelines system 
as we now preps because, inter alia, "quideposts are likely to have 
adverse effects on the negotiation strategies of the parties, on the con- 
ciliation procedures, and on other methods of dispute settlement". The 
Report may have unknowingly foreshadowed an impending round of industrial 
strife such has rarely been experienced in this country before, It is 
becoming increasingly evident that many unions have simply adopted a 
waiting game strategy and fully intend to demand recoupment of A.I,.8. cut- 
backs as soon as decontrol is complete. A good case in point for analogy 
is the actions of many landlords in this province who sent out due notice 


of rental increases of 70% plus to their tenants "just in case” rent controls 


were lifted this spring (1977). Evidence of this strategy in union demands 
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can be found in the "A.1I.8. clauses" which have been negotiated. Such 
clauses in collective agreements provide for employees to receive higher 
benefits as soon as the wage controls are lifted. In this way they are 
contractually guaranteed to eventually receive greater increases than 
those currently allowable without risking the kind of penalties imposed 
on Irving Pulp and Paper Leet caine Parliament intends amendments to the 
A.1.4. to prevent nagotiation and operationalization of such ciewsosees 
but such actions only hit at the symptoms, not the prodlem. 

The point being made is that the decline in strike incidence 
currently being experienced is deceptive as it relates to labour peace. 
It is the result of an alien external pressure coming from the present 
incomes policy legislation, and is not, as it should be, resulting from 
the efficient operation of the internel strike-threat system. As arqued 
previously, it is the threat of the strike which promotes true labour peace 
through compromise. The present relative tranquility is as false as a co- 
balt remission for a cancer patient. Unless the proposed decontrol program 
can be instituted in a manner which ensures smooth transition back to 
completely free collective bargaining, we can expect a round of 30% plus 
"recoupment demands" as soon es the legislative constraints are removed. 
The consequential labour strife may well match that experienced uncer the 
"catch-up" demands of the 1968-1975 periacd. Without an effective decontrol 
program only the strike-threat will be left to coerce peaceful settlement 


of these pent-up demands. 


SUMMARY 
In this chapter it has been noted that strike activity seems to 
be primarily a regionally orientated phenomenon. There is little correla- 


tion in incidence levels between the provinces over the years save for 
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that caused by forceful national policies (eq. the A.I.A. caused fairly 
consistent drops across the country). Alberta"’s incidence is somewhat 
lower than the national average althouch it has shown definite trends of 
increase up to the last couple of years. There does not appear to be any 
pattern or cycle in the 1960-1976 period, nor any strong relationship 
between the three conventional measures of incidence - number of strikes, 
workers involved, and man-days lost. The more sensitive measures proposed 
by Kelly, which allow for changes in bargaining level, do not eppear to 
give significantly different results to the Alberta aggregate level statis- 
tics. 

It was found that although the national average for public sector 
strikes as a proportion of all strikes was approximately 25% over the 1970- 
1975 period, Alberta's proportion was only a 15% average for the same 
years. Nevertheless Alberta*s proportional figures for workers involved 
and man-days lost are roughly equivalent to those for the country as a 
whole. All of these statistics show a recent trend of increase indicating 
a proportional rise in propensity to strike in the Alberta public sector. 

The present anti-inflation requlations have had a dampening 
effect on strike activity in 1976 and 1977, thus creating a false sense 
of relative industrial peace in Alberta and elsewhere in the country. Cnce 
the controls are removed and the perceived benefits of strike action are 
restored we can expect a flurry of labour strife unless the strike-threat 
cost is sufficient to coerce compromise from the parties. Thus, more than 
ever, there is a need to restore the strike-threat system to its former 
levels of efficiency. Elements contributing to the deterioration of the 
effectiveness of the strike-threat must be isolated in order that proper 


corrective measures can be prescribed. The chapter which follows attempts 


88 


pbnriiada4 te, navi ia, genet a ea i » 
be aogote eau evbtiehea, ik mn lies exet 
<4 geaqa Teh ab) alegvel oninkegne eagneds —— 0) 


Livin, Exot »deoaspers af sec f wise ad aifuzer Aner VB oneal Hing. aa 


| “2 aunt Larus bang ce 
tpnetian arte -myueritle gad prwo" ie the halk 


7 AS 


Love até awe RES coals ate, teh ete te Yo AOLIGMG OMG! Ri LBA pad, 
gow atadsodths shatveg @ 


oon art? 29%. spRTAVE weF-8 ise ow we ‘i 
7. ay 


=e 


revined etadateh aot sv tug et cna « ‘nfracl h eeolerdzeve yt, am : 
» ee ya taved ofd ta? aeons of grelawieoe, yi ngues sas deol myebsii 


cuanvond Meo hoetd sreawt = sory eplses iote weatd- We basta 
so teun sit tanp weemeiae ert all PARADE ee 7 teteneng, OF sela Lsnoltae oma 
soiemariaty. a Dall Over wre Falugen iebdei tainting snmeesy acy. yf a 
rece vatat w pregapne Ree Piet tine aTet nd, ysivdiig estate, np taeda 
$00 eapsedog ene 78 erode ia: tee eet n ri eaneq Istapeutnl ould te 
oes poltne evtdds, 9 ai tenad Rendering goety bie bevona’ pre nioninon c 
sancitinetate ot saclay siiadte, mama’ wo atl Rog i fe ai mi 
nent wae .suriT wn hae edd mie salen womans 


nemto edd od wesnye sonata wind wavdeas begarwnras 
4 f : 
_ 


ot! 


TOT we APS ant ooRinve 


orl} oc bees 


- 


Er Piahinecr md reemt, ' ar ati 
y . am 7 aii 7. ror 
spqoa dada aeeine mb teitinns ave — wee sagen 
hema pee’ potas | ‘ peng wal 
tS he as if 


a aa ey.) Wee ih, 


to identify some of these sources of the declining utility of the strike. 
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FOOTNOTES 


CHAPTER IV - THE INCIDENCE OF STRIKE ACTIVITY 


1. Griffin, John I., Strikes: A Study in Quantitative Economics, 
IOS R ie... 04. 


2. Ross, Arthur M., and Hartman, Paul T., Changing Patterns of 
Industrial Conflict, (1960), pp. 42-59. 


3. For example, Kinsley, 8.L., “Trends in Canadian Strikes 
1917-1972", Labour Gazette, Vol. 76, No. 1 (January 1976), p. 283; see also 
the detailed U.S. study by Rees, A., “Industrial Conflict and Business 
Fluctuations", Journal of Political Economy, Vol. 60, No. 1 (October 1952), 
pos o(l-392. “Griffin; op. civ. (see note 1), pp. 204-205, alsa found such 
a correlation. 


4. For example, Jamieson, Stuart ™., “Patterns of Industrial 
Conflict", in Hameed, S.M.A., editor, Canadian Industrial Relations, pp. 339- 
346, Jamieson also notes Vanderkamp, Johny The Time Pattern of Industrial 
fFonflict in Canada 1901-1966, Task Force on Labour Relations, Project 
No. S2a (Draft Study), which concurs with his view (see pp. 44-49 thereof). 


5. As it-is defined by Jamieson, op. cit. (see note 4) p. 339. 


6. Source: derived from Information Canada, Strikes and 
Lockouts in Canada 1974-1975, (catalogue no. 12-1/1975), Table 1, "Strikes 
and Lockouts in Canada, 1901-1975", pp. 5-5. The 1976 figure is derived 
from data in Labour Gazette, Vol. 77, No. 4 (April 1977), p. 240; it is a 
preliminary figure, but nevertheless not a volatile one and therefore 
reliable. 1976 is the latest data available. 


7. Sources an unpublished interdepartmental bulletin calculated 
by the Research Service Sranch, Alberta Department of Labour. Data for 
1960-1968 is not available as sufficient accurate records were not kept. 


ot 


3. Jamieson, op. cit. (see note 4), pn. 342, brackets added. 


9, This table is a composite of 1960-1962 data from the federal 
publication “Strikes and Lockouts in Canada” (op. cit., see note 6) and 
unpudlished data from the Research Service Branch, Alberta Department of 
Labour for 1953-1977. Note in some cases the Alberta statistics from the 
provincial service do not match thase given in the tables in Appendix 3 
which came from federal sources. In this study the provincial data is 
felt to be more accurate and therefore has Dsen used, where available, in 
the chapter. 


10, Kelly, LeAe, Measuring Strike Activity, (1976), pp. 1-3. 
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12. Mr. ™. Oscroft of the Research Branch of the Alberta Depart- 
ment of Labour informs that a system to accurately record the number of 
settlements reached (ie. agreements filed with the 3o0ard of Industrial 
Relations) and the number of employees covered thereunder has only been 
instituted as of July 1, 1977 and will be used for prospective years only. 
It is felt research to construct such data for past years is not worth- 
while as the reliability of such figures would be questionable. 

13. Kelly, op. cit. (see note 10), pp. 9-10. 


14. See Alberta Department of Labour, Annual Report 1975-1976, 
("arch 31, 1976), p. 35, wherein this proposition is supported. 


15. Levine, Gilbert, "The Inevitability cf Public Sector Strikes 
in. Canada eLabour Gazette, Wol.) 17750 Now, 3. (March 4927) :000118. 


16. Mr. Trudeau's speech is reproduced in Wood, W.D. and Kumar, 
P., editors, Canadian Perspectives on Wage-Price Guidelines, (1976), 
pp. 317-324. 
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22. For example, the Canadian Labour Congress issued a press 
release confidently stating the controls would be off by late May or early 
June 1977, Edmonton Journal, Tuesday, April 26, 1977, p. 19. 

23. As quoted from Trudeau's remarks to Sinclair Stevens 
(Conservative financial critic) in the Edmonton Journal, Friday, May 27, 


4577¢in. 33¢ 


2h. House of Commons Debates, Vol. 121 No. 3, Srd Session, 39th 
Parliament (October 20, 1977), pp. 99-100. 


25. Newsline, Labour Gazette, Vol. 77, No. 12 (December 1977), 
aete a 


26. Anti-Inflation Act Requlations ("Anti-Inflation Guidelinas"), 
$.45-48. 


206 LOLs Setos 


28. Wood, op. cit. (see note VAs hOOs a2 0 a2 1 


94 


need ulew seria 
xine asesy aula 
atten gon ot” 


) eetlese sored stint to «At 


H tu if 
, ts : 
ve 


a i‘ yi 


ls w, as i. bie ue 


ef on QhNTet Boeeey 


. tem * ted oe ghee ‘ali Weel 


“ 
‘ te 
/.989 3 


 ¢ been) gtetige 5 Rv Gs raph erat ne  slgmexs 


r 
} 


faves) «ne piiwmeule ¢ 


182.9 4@TOR .34t Seem ao ‘Pr. peTOr a2, 
-sabhe wtesap a (bie * : 


- (42P be a ee Li a 
| i 


ve". dol pete Gee Cada Pie sity gritete x mil? ne 
o2f ne TTR: Tone Theta “ae ehetvey We siopDs 


awe * 0 sieorunad Fe ase si ca nos? te 
TS unt yyees? a b (abd ao, “toner avi 
7 ; Va i Le if an ree 
hl ehoshetes mt at Oe TST eT | avons arenes is 
| if baad Ti 0S ats trenetiaa® 
ASSET rathinont). 74 


29. As quoted in Perspective (March 1976), p. 3, froma 
prepared statement issued by the Canadian Labour Congress ("Perspective" 
is the former title (now "Impact") of the A.U.P.E. monthly newsletter for 
its members). 


30. For example, the Alberta Construction Labour Relations 
Association was forced to settle for a one year agreement (as opposed to 
the traditional two year contracts in the industry) as the 35,000 unionists 
it bargains over do not want to be caught out if A.1.8. guidelines are 
removed in the near future, Edmonton Journal, Monday, May 2, 1977, 9. 15. 


31. For examole, 1400 workers at Saint John Shipduilding and 
Drydock Limited walked off their jobs after receiving reports the A.I.8. 
had rolled back their 13% raises to 10%, Edmonton Journal, Thursday, October 
14, 1976, p. 83 in British Columbia, 1400 United Mine Workers struck Kaiser 
Resources Limited for almost two months in protest over a roll-back by the 
A.1.8. which set its 17.8% and 11.4% two year contract increments back to 
9% and 6%, The Wall Street Journal, Friday, July 16, 1976, p. 25. At 
Irving Pulp and Paper Limited, the A.1I.8. cut 500 Canadian Paperworkers'® 
increase from 23.8% to 14%, Irving paid its workers at 23.8% pending an 
appeal and was fined $125,000.00 ($100,000.00 paid to the workers and a 
$25,000.00 penalty); Denison Mines Limited suffered a two week strike 
because of a roll-back, a large part of which was later reinstated as the 
result of an “arithmetic error’; Inco Limited had a two week strike at its 
Thompson Manitoba mine when 2,800 workers® wages were rolled back, event- 
ually the original increase was almost totally restored, The all Street 
Journal, Monday, September 27, 1976, p. 30. 


O2,  sLaDOUPy Gazettes Ol. 1, NOs 2) (Pebruary) 199%) 5 pen oO. 
33. As quoted from Baskin in the Edmonton Journal, Friday, 
October 15, 1976, p. 373 see also p. 1 (Canadian Labour Congress estimate 


of 48,360). 


34. This proposition is concurred with by Mr. ™. Oscroft, 
Research Service, Alberta Department of Labour. 


35. Woods, H.D.e, Chairman, Task Force on Labour Relations, 
Canadian Industrial Relations (1968), pp. 30-32, paras. 240-249, 


36. Ibid., pp. 190-191, paras. 650-564. 
37. The Irving Case is discussed in note 31, supra. 


30, See the edmontoniogrnal, Fridays June 17, 1977, 5. 7. 
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CHAPTER V 


FHETORCEINING UPEOThyY* OF OTHE STRIKE 


EVIDENCE OF DETERIORATION 

The effectiveness of the strike-threat system in coercing peace- 
Ful settlements in negotiations depends on the potency of the threat and 
therefore on the perceived economic impact on the parties when a strike 
does occur. Likewise the duration of a strike once it begins depends, in 
large part, on the costs being experienced by the Sneey This effective- 
ness is seriously in question when, for Cit an Inco Limited employee, 
after being on strike for over three months, can go for a car dealer’s 
offer of $200.00 cash to the striker and three years to pay off a brand 
new Sane or when the Husky Oil Limited plant at Lloydminster can operate 
at normal winter levels and revenues while its fifty-three employees 
picket puesinees Many other similar examples can be found (along with 
numerous quotes from various government, management, and labour officials 
such as that of the United Rubber Worker representative quoted in Chapter 
She’) which support the declining utility theory. Stern cites the 
increasingly frequent attempts of industrial relation practitioners to 
improve methods of dispute settlement as a measure in itself of the 
declining utility of the Soe 

Both Stern and fegines note that there is even stronger evidence 
of the deterioration of strike effectiveness in the fact that both the dur- 
ation of strikes and the frequency of strikes have generally been rising. 


The latter source of evidence (the increasing incidence) has been discussed 
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in the previous chapter. 

It is not suggested that the declining utility is by any means 
the sole cause of the higher incidence for certainly there are many factors 
Operating on this variable, For example, the 1976-1977 decline in the 
number of strikes is argued here as resulting from the external factor 
of the present incomes policy legislation. Nevertheless, until the last 
two years the level of strike activity (as measured by man-days lost as 
a percentage of estimated working time) had risen to that previously only 
experienced immediately following the two world wars. Further, the 1975 
peak was not (as with the 1919 and 1946 high points) an isolated upsurge, 
but rather the culmination of a relatively steady increasing incidence which 
began in 1966.° Thus, notwithstanding the multiplicity of strike causes, 
a forceful argument can be made that at least a significant portion of the 
rising incidence of strikes could well be attributable to a decline in its 
effectiveness in coercing peaceful settlements. In the terminology of the 
Woods Report, the threat of conflict is becoming less efficient at resolv- 
ing conflict, and as a result thereof the incidence of overt conflict has 
risen, 

Statistical Evidence 

An alternative way to look at the decreasing threat effective- 
ness in terms of the incidence of strikes is to consider the “incidence” 
measurement of strike activity proposed by Kelly which was discussed in 
Chapter Four. The logged data used in Kelly*s aggregate level study shows 
that the number of settlements involving strikes, while correlated at a 
1% significance level to changes in the bargaining level, has risen at a 
proportionally greater rate than the number of all sattlemants.c This 


again would indicate that the strike-threat seems to be becoming less 
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effective in promoting peaceful resolution of negotiation differences. 

A perhaps more direct source of evidence of the declining 
utility of the strike itself (as opposed to the strike-threat) is that of 
the generally increasing length of work stoppages once they actually begin. 
The increasing length of strikes in Canada is, as Hameed has notedsho 
empirically borne out by the statistics on the average duration of strikes 
which have shown an incremental trend since World War II. The rise has 
not been as steady as that with respect to the number of strikes, but is 
nevertheless clearly apparent. 

The increasing duration of strikes is directly related to the 
impact thereof on the parties. As Stern states: 

"In a situation where no attempt is made to operate a 

struck plant, economic pressure on both sides to settle 

mounts steadily, and the parties are often forced to 

accept a compromise which might have been unacceptable 

just prior to the strike...several financial mechanisms 

have been developed, however, which enable the parties to 

withstand economic pressures more effectively than form- 

erly. These mechanisms, by strengthening the contestants, 

have tended to increase the duration of strikes." 

Public toleration of a strike is inversely related to the duration. As 
the average duration of strikes increases, public toleration declines and 


the clamour for some different dispute resolution mechanism, other than 


a drawn out war of endurance, rises. 


AN EXPLANATION OF THE DECLINING UTILITY 
In discussing the role and function of economic sanctions in the 
collective bargaining process Professor Brian Williams concluded: 


"Suffice it to say here that the work stoppage possibil- 
ity profoundly influences the relative bargaining power 
of the parties and as such plays a paramount role in 
the ability of collective bargaining to lead ta the sat- 
isfactory resolution of differences between the parties.” 
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As was argued in Chapter Two, when the negotiation models of Chamberlain, 
Pen, Stevens, and Mabry were examined, this “paramount role” is operation- 
alized through analyses by the parties leading them to the conclusion that 
it would be less costly to compromise than to suffer or engage in a work 
stoppage. It is the threat of a strike which coerces agreement. The 
threat is only as potent, and therefore as effective, as the perceived 
consequences of actual sufferance. That is, in terms of the negotiation 
models, the threat of a strike forces compromise only to the extent the 
parties believe the costs of disagreement exceed those of agreement. 
Obviously at some point (ie. some level of demands) it will be more costly 
to agree than to refuse to make further ameliorative offers. It is equally 
Clear that that point is largely determined by the parties’ estimation of 
the losses which they would suffer as the result of a strike. In like 
manner, the decision to make further concessions in negotiations after a 
strike has commenced is strongly influenced by the economic consequences 
being experienced under the stoppage; the greater the impact on the parties 
the stronger the motivation to settle, 
Declining Perceived And Actual Costs 

If one accepts that the pivot of the strike/compromise (or strike 
continuation/settlement) decision is indeed in large part a function of 
the perceived or actual costs of a work stoppage, then it logically follows 
that the utility of the strike-threat system to promote peaceful settle- 
ments (and the utility of the strike per se to quickly resolve impasses) is 
a function of the perceived or actual costs of a strike. If a party can 
reduce the cost of a strike to itself its bargaining power is consequently 
increased. If both parties can reduce the cost of disagreement to them» 


selves, the pressure for settlement diminishes therewith since the relative 
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cost of compromise is increased. The obvious result of the latter is 
that the effectiveness of the strike and strike-threat system is reduced 
and more labour strife will be experienced. 

In the statement of thesis in Chapter One of this paper it was 
arqued that both labour and management have, over the years, developed 
what are termed here “insulating tactics" through which they can reduce 
the actual losses suffered as the result of strike action. Insulating 
tactics take the threat out of the strike-threat system by reducing the 
perceived costs of disagreement and thus reduce the pressure for peaceful 
Settlement. They also remove the impact of an actual strike on the 
parties thereby diminishing the urgency of resolving an impasse dispute. 
Thus, the theory of the cause of the declining utility of the strike 
weapon offered here, and alluded to in the quote from Stern noted Seep 
is that these insulating tactics are at the root of the efficacy deterio- 


ration. 


FACTORS IN THE DECLINING UTILITY PROBLEM 
It is neither necessary nor possible to present an exhaustive 

list of factors which are contributing to the diminution of the effective- 
ness of the strike-threat system. With some factors, such as automation, 
the effect on strike efficiency is merely an externality or spill-over from 
the main object of the endeavor. Other tactics, such as strike pay benefit 
funds, are consciously adopted expressly to defray the economic impact of 
engaging in a strike. A number of the more prevalent of both types will 

be examined here to further illustrate the nature of the declining utility 
problem. The factors have been divided into two categories: those which 


aid management, and those which aid labour. 
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The Management Insulation Tactics 


a) Automation 

One of the most devastating factors contributing to the declining 
effectiveness of the strike is automation. Automating a plant not only 
reduces the necessary number of bargaining unit employees (and consequently 
the union's power), but also results in an increased number of technically 
skilled supervisory staff. This frequently makes it possible to operate 
the plant at full (or at least partial) capacity with salaried employees 
without having to resort to “blacklegs” or “scab labour", Maintenance is 
simply postponed and inspection activities are reduced until settlement. 
Operation of the plant despite a strike is becaming increasingly more 
common, | 

The production sector is clearly more susceptible to automation 
than is the service sector, which is based more on human interaction than 
mechanics. It is noteworthy that Alberta has a very significant portion 
of its employment in meat packing (the largest production industry employ- 
er in Alberta) and petroleum production (the second largest), both of 
which are highly sutonated. |’ Further, yearly capital investment in plants, 
machinery and equipment in Alberta has risen from $1,220.6 million in 1960 
to $2,486.4 million in 1970 and by 1974 was up to $4,503 million (up 81% 
Over 1970),'> indicating (relative to employment increases) a move to more 
capital intense production, Stern notes a United States study which revealed 
that the increased resort to automation has resulted in a general industry 
supervisory and technician to bargaining unit employee ratio of one to 
three, and that in technologically advanced industries, such as petroleum 


‘ : 1 
refining, it is approaching one to one. 
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b) Technological Advances 

Closely aligned to automation is what will be termed here 
technological advances. This is more or less a residual scientific 
innovation “catch-all” which encompasses everything from the plastic 
green garbage bags which Levine attributes to the prolongation of mun- 
icipal “sanitary engineer" uae t to containerization in the shipping 
and transport industry and improved methods of packaging and storage which 
reduce the deterioration-of-inventories threat to a struck company. To 
the extent any such technological advance reduces the public and economic 
pressure On management to settle it contributes to the declining effective- 
ness of the strike. 

The “branch-plant™ character of many of Alberta*s major employers 
also adds to the reduced effectiveness of a strike, especially when settle- 
ment terms must be approved by head office. Not only is the immediate 
impact of the strike pressure isolated from the resolution decision centre, 
but also, as with any multi-national operation, the lost production can 
often be made-up in other company plants represented by different unions 
(or even non-union plants). Further, many companies are now following the 
United States example and locating auxiliary or future branch plants in 
small rural townships where there is still resistance to unionization and 
strike activity. 

c) Inventory Buildup 

Pre-strike inventory buildup is another major cause of reduced 
strike impact (post strike catchup has a similar effect in the long run). 
Such activity would give the company, in the words of Thieblot and Cowin, 
"little incentive to settle until the inventory was largely disposed op, 18 


Further, such activity frequently gives the worker additional funds with 
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which to withstand the strike by virtue of the overtime he may work before 
a strike to build the inventory... The Canadian Manufacturers Association 
recommends to its members that their pre-strike preparations include ware- 
housing of inventory in off-plant commercial space to avoid problems of 
moving it through the picket Hnesie It also recommends advising customers 
of an impending strike which of course, as Stern notes,*> allows them to 
build up their inventories of the threatened company’s products. In 
August 1974 a strike at Alberta Brewers* Agents Limited was prolonged from 
the union’s expected three to seven days to some three weeks when an 
inventory of more than a million cases of beer was cleaned out of the 
company’s and the breweries* warehouses across the province in the two 
days between service of strike notice and commencement. Obviously the 
company was under little pressure; it had made its expected sales for the 
next few weeks and the revenues were flowing in while labour costs were 
greatly reduced. Strikers had to simply sit back and wait for supplies 
to dry up to the point where the company began losing fionayae 
d) The Public Sector Fiscal Crisis 

Whereas (as the above cited case illustrates) in the private 
sector protection of revenue flows is a prime motivation factor for impasse 
settlement, peculiar to the public sector is the fact that the revenue-loss 
pressure is not a factor in the first place. Levine has stated the propo- 
sition that, given the current fiscal crisis in governments, opposite 
forces are at play in the public sector: when most government employees 
strike "there is no payroll to be met and so costs are reduced. Yet there 
is no corresponding reduction in revenues = tax money still keeps rolling 
in despite the semiicawae Levine suggests it is in the interests of a 


department's budget, commonly insufficient for its duties, for the unit's 


a i, Li May ¥ eee 


i eae a 


oh belo * " i 
saree ebelont: vss 
30 wetting) bEuM ot 
esamcdeaus onbe tube ‘abn i gia m a f ° 3 
ot metd eel ie OS ie dee it ¥ pat 
at \edaubead’ veoh 


eit? beagreiota: die SRA alton eenerrersy 4 
fhe re aringo away oie oW yee Hewaa ey wont , 
eas Fw DO arc. Ree aces te mtanc reeiiie « hatte Sprig ba il i 

it op : 


egd §L eonsyvitag ait soba easuane tem ‘selsowaae pene a Wary 


Ow 4 
H 


ed) _ Date bye} ahi “0b ‘be pe 2 %n ables Apaw de 


sf “0% welcee he vaeeote 22 pte me ae sider wag efgihh sebeau caw Bi 


acen ison, cue’ af kp 0 enim ies iP sep cme tort? beg! eolpenl mae 


i | i: 
not sae tee dene tte phykte ad ta eadleeee shanvbe® ‘yi 
* ; ' Ooty 
* voit priced nao yingees aris efatw Joteq ed? of qu 
WApEd Fant teodone DHA eAT AO) 


‘oe tervals penn beth. evedes eri? ee) ceeterlt My 


eényvitd @ i) oredy. 


48% exit 70 - ne ve" Mes. anvil fom mn 1 St a os geo! euleved %¢ sotsorOag 


oo ° 7 


— 


elegumeyed, ote Inca ton etd ek aodaiwes ‘piideq erg G2 antiuoes el 3Jee 

sult Pa 
aed 4 

oy eft tadete tet enivad -anakg dat? aff 02 263987 6 don Kins tule be _ 


stieange vetheorneveg ih laa Mamet? Anon od rate 

| akin Sra renetgy Sammy opp tieg:, aetna: siding anit mb ee m2 

oxurtt de®, emeatnon’ wae lathe lineal pacien ma et . be 

oh Dls).egemn a er <7 | a Lila ical awe sei ae 50: | 
ahah git ae ‘sono. wth rn lage syheminost aE 4 


WAT Aa kee 


ae ne i. 


101 


management to provoke a strike. Whatever the validity of this allegation 
it is not unreasonable to conclude that absence of revenue-loss pressure 
and the current tight budget situation are largely responsible for the 
increasing length of public sector strikes and the generally longer dur- 
ation of strikes in that sector relative to those in the private sector. 
Since public sector strikes are growing as a proportion of total labour 
strife incidence, it can be arqued that this factor is a significant 
component cause of the overall decline in strike effectiveness. 
e) Employers" Associations 

The increasing resort to employers* associations is also enabling 
management to withstand strike pressures for much longer periods. Many 
of Alberta's smaller employers find it all but impossible to stand up to 
demands from unions which also cover employees of competitors. The unions 
can threaten to strike only certain employers and benefit from the addition- 
al pressure on the threatened employer of loss of competitive position and 
customers to the companies not designated to be struck. Once the threat- 
ened companies concede the rest must fall in line or risk the same 
consequences. However, by forming solidarity fronts (in the form of 
employers* organizations) employers can avoid the selective strike. If 
the union strikes only certain members, the other members can lock out 
(provided there has been due compliance with the labour Act). The result 
is that the loss of competitive position threat is no longer operative and 
the pressure on management to settle is consequently diminished. This in 
turn tends to increase the likelihood or duration of a strike. 

f) Strike Insurance 
The final management tactic to be considered here is also gain- 


ing in popularity amongst employers. This is what has been termed “strike 
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insurance". It is not a policy per se as would come from the insurance 
ihelistxyoct The concept hails from the United States, and the first real 
success story was in the airlines industry.-* The scheme amounts to 
employers in a given industry agreeing that should one or more of them be 
selectively struck by the union it will be reimbursed at least a portion 
of its loss of profit for championing management's stand. The money may 
come from a funded source or from assessments made on members while the 
strike is in progress. The Woods Report considered this tactic a bona 
fide element of management*s strength and recommended no attempt be made 
to prevent such ehadcchan The obvious result of strike insurance is that 
the employer being struck can afford to hold out much longer, thus increas- 
ing the duration of the strike. The union*s counter attack would be to 
strike all the insurance fund members simultaneously, thereby increasing 
the incidence of strike activity. Strike insurance is more or less the 
quid pro quo to the strike pay benefits which workers generally receive 
while on strike. 
The Union Insulation Tactics 
a) Strike Funds 

A major boon to union solidarity in the economic confrontation 
with management has been the strike fund. Many strikes would never be 
consented to by the rank-and-file were it not for the security available 
through strike-pay benefits. The funds are similar to a group funded 
insurance plan the premiums for which are an added portion of union dues. 
In some respects it boils down to a forced saving plan for the contingency 
of a “rainy day". Nevertheless such benefits, though far from opulent, 
enable workers to continue a strike for a longer period than otherwise 


would be the case. Strike fund balances (and the benefits paid therefrom) 
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have been growing over the years, and it is becoming increasingly common 
that inter-union loans are arranged to allow continued benefits when a 
striking unit’s funds begin to deplete. 

b) Consumer Credit and Savings 

The present day wide availability of consumer credit, sometimes 

augmented by union solicitations to local merchants;/ ales helps workers 
to bear the economic brunt of a strike. Minimal payments can be made 
until the strike is over and former levels of purchasing power are reqained. 
As a result of the relative affluence of the decades since the war many 
strikers have at least some savings on which they can draw to tide them 
Over. Frequently the worker can count on being able to pay off credit 
and restore savings with the extra money which will come from overtime 
after conclusion of the strike as the employer attempts to recoup lost 
production and sales. 

c) High Employment Rates 

Another factor more prevalent in Alberta than elsewhere in 

Canada is that the unemployment rate is such that strikers can often find 
alternate jobs to help them over the strike period, This is especially 
true of tradesmen whose skills are in demand; others can register with 
Odd-job employment agencies to make extra money. Some unions use connections 
with other unions to find jobs for their membership. In such cases a por- 
tion of the worker’s earnings may be allocated to support those tending 
the picket Mines. As was concluded in a recent British study which 
considered the effect of such “invisible earnings" in financing strikes: 
"It is impossible to produce figures as to the extent of a practice which 
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d) Employed Spouses 
The last factor which will be discussed here as enabling 
strikers to better withstand the costs of a strike is that of employed 
spouses. If another family member is holding down a job the striker often 
will not need any other income source to wait out the stoppage. Quite 
often the second income normally only goes. to purchase "luxuries" and aid 
savings anyway. As of May of 1977, out of the 861,000 total labour force 
in Alberta some 207,000 were spouses of the major family income eernere. 
This proportion has been steadily rising. So long as the remaining income 
can meet the bills there is little pressure on the striker to reexamine 
his position on bargaining demands and seek a compromise settlement. 
e) Public Assistance Programs 
Perhaps one factor which ought to be just briefly mentioned is 
that of public assistance programs. In the United States workers on strike 
can get food stamps and until Pedanulys os unemployment insurance benefits, 
However, in Alberta workers who are involved in a strike are precluded from 
receiving either welfare benerits? or unemployment insurance benefits. ~~ 
The only public benefits available to strikers which may possibly econom- 
ically aid them are those covered under Medi-care, and this is of doubtful 


impact of any significance in relation to strike incidence or duration. 


SUMMARY 
The generally increasing duration of strikes, increments in the 
number of strikes, and the rise in the number of strikes as a proportion 
of the number of collective agreements negotiatied, provide evidence of the 
declining utility of the strike which is being alleged by many officials 
of labour, management, and the government. The explanation of the cause 


of this declining utility which is offered here is that it is the result 
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of insulating tactics or factors through which the parties can protect 
themselves from the economic impact of a strike. If the perceived cost 

of disagreement is reduced a party will be less likely to agree to a demand 
and thus the effectiveness of the strike-threat system is undermined, If 
the actual cost is reduced through such tactics, the economic pressure 
which coerces quick resolution of the impasssa is diminished and the strike 
will continue longer than need be. 

Examples of the factors which reduce the effectiveness of the 
strike against management include automation, increased supervisery staff 
ratios, technological advances, branch-plant operations, pre-strike inven- 
tory buildup, the lack of revenue-loss pressure in the public sector, 
employers’ associations, and strike insurance schemes. Factors which aid 
unions to stay out longer and defray strike costs are, inter alia, readily 
available consumer credit, recent general affluence amongst wage earners 
which has allowed greater personal savings, alternate employment, the 
increasing number of employees whose spouses also work, and the most sign- 
ificant factor that strike funds and the benefits therefrom have grown 
considerably over the last decade or so, 

The list is certainly not complete. Nevertheless, it is clear 
that these and other economic factors have combined to reduce the effective- 
ness of the strike-threat to coerce compromises (and the actualized strike 
to coerce settlements). Some of the factors noted may well decline in 
importance as we move into Daniel Bell's technical and service-sector 
oriented "post-industrial soa etyiene No doubt, however, other factors 
will consequently increase in importance. For example, Hamaed has noted 
that a large number of industries in the tertiary or service sector are 
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unionized segment of that sector. The “government" characteristic is 

also increasingly more common in the scientific areas which Bell predicts 
will mushroom to dominate the labour force. As a result, the lack of 
revenus-loss pressure will become a much greater source of havoc to labour 
peace under the present collective bargaining system. 

Most of the economic factors which have led to the declining 
effectiveness of the threat of conflict in reducing overt conflict cannot 
be removed. Hence, without corrective measures, it is clear that the dime 
inution of strike efficacy can only be expected to continue. What is the 
solution - what can be done to reverse the trend of increasing labour 
unrest? As noted in Chapter One the vast majority of labour scholars have 
sought to abandon the strike weapon as we now know it and find an alter- 
native ultimate method of dispute resolution. Many of such suggestions, 
in substance, amount to a modification of the current system. The next 


chapter will examine a few of the more prominent of these propositions. 
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FOOTNOTES 


CHAPTER V = THE DECLINING UTILITY OF THE STRIKE 


1. Professor Cooper has undertaken a nation-wide study on strike 


duration and the factors thereof. He identifies a number of non-economic 
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considerations such as personalities and competence of negotiators, conflict 


history, job satisfaction, etc. which also influence duration. However, a 
large number of the stronger correlations found were related to factors 
such as strike pay benefit levels, availability of alternate employment, 
and general economic impact on the parties; see Cooper, William H., A 

Study of Strike Duration, (1973), pp. 4-18. 


2. As stated by Riggin, R.P. (Vice-President, Noranda Mines 
Limited) in Labour Gazette, Vol. 71, No. 1 (January 1971), p. 15. 


3. The Wall Street Journal, Wednesday, December 18, 1976, p. 2. 
4. See Chapter One, page 9, and note 19 thereto. 


5. Stern, James Ley “The Declining Utility of the Strike", 
Industrial and Labor Relations Review, Vol. 18, No. 1 (October 1964), 
p. 60. 


6. Levine, Gilbert, "The Inevitability of Public Sector Strikes 
in Canada", Labour Gazette, Vol. 77, No. 3 (March 1977), pp. 117-119. 


7. See, Information Canada, Strikes and Lockouts in Canada, 
1974-1975, (catalogue no. 1221/1975), Table 1 "Strikes and Lockouts in 
Canada 1901-1975", pp. 5-6. In 1919 the level stood at 0.60%, in 1946 
it stood at 0.54%; from 1961-1965 it averaged 0.114%, from 1966 to 1970 
it averaged 0.352% (up 208%), and from 1971 to 1975 it averaged 0.376%. 
In 1973 it was 0.30%, in 1974 - 0.46%, and in 1975 - 0.53%. 


8. Note also that the 1975 figure contains few, if any, of the 


now illegal "recognition" and "jurisdictional" strikes which were common 
in the earlier years. 


9, Kelly, L.A., Measuring Strike Activity, (1976), pp. 4-5. 
10. Hameed, S.M.A., “Responsive Bargaining: Freedom to Strike 
with Responsibility", Relations Industrielles, Vol. 29, No. 1 (March 1974), 
Dawei; 
1196 Stern,,opeccit .(sse' notes5)> p.c63. 


12. Williams, Brian C., "Collective Bargaining in the Public 
Sector: A Re-Examination", Relations Industrielles, Vol. 28, No. 15 p. 25. 
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13. See page 95, supra. 


14. Alberta Department of Business Development and Tourism, 


Industry and Resources 1975, p. 204 (see also Edmonton Journal, Wednesday, 
PULYIo ls 01S ls (Ds 60). 


15. Ibid., Table 88, “Private and Public Investment in Alberta 
1948-1974", p. 202. 1974 is the latest year for which data is available. 


16. Stern, op. cit. (see note 5), p. 65. 
“at ee Levine, Op. Cit. (see note By Pe 410% 


18. Thieblot, Armand J., and Cowin, Ronald M., Welfare and Strikes, 
(1972), p. 28. 


19, Wightman, W.He,» On Strike: Manual for Employers, (1973), 
PPe yan LAS 


20. Stern, op. cit. (see note 5), p. 62. 


21. Source: Mr. Ted Wright, former official of Local 288 of the 
then International Union of United Brewery, Flour, Cereal, Soft Drink and 
Distillery Workers (now the Canadian Union of ...). 


22. Levine, op. cit. (see note 6), p. 120. 


23. In fact, "business interruption” policies specifically exclude 
claims based on losses resultant from labour strikes (according to the Deputy 
Superintendant of Insurance, Mr. Te Saleh of the Insurance and Real Estate 
Branch). Mr. Ian Dance of Royal Insurance Canada Limited states that his 
company will not underwrite strike insurance policies and he knows of none 
in Alberta or Canada. Mr. Dance is the Underwriting Superintendant for 
Royal Insurance which is the largest such company in Alberta. 


24. For examples of strike insurance schemes and analysis thereof 
see Kahn, Mark Ley "Mutual Strike Aid in the Airlines", Labor Law Journal, 
Vol. tl, Now 7 (July 1960), pp. 595-6063 Unterberger, Herbert ee and Koziara, 
Edward C., “Airline Strike Insurances A Study in Escalation", Industrial 
and Labor Relations Review, Vol, 29, No. 1 (October 1975), pp. 26-42; Briggs, 
Jey “The Strike Insurance Plan of the Railway Industry", Industrial Rela- 
tions, Vol. 6, No. 2 (February 1967), pp. 205-212. Hirsch predicts that 
the growing resort to such schemes will result in increased strike incidence, 
see Hirsch, John S., "Strike Insurance and Collective Bargaining", Indust- 
rial and Labor Relations Review, Vol. 22, No. 3 (April 1969), pp. 399-415, 


25. Woods, H.D., Chairman, Task Force on Labour Relations, 
Canadian Industrial Relations, (1968), p. 160, paras. 533-534, 


26. For example, the efforts of Local 351 of the United Rubber 
Workers noted in The Wall Street Journal, Friday, August 20, 1976, p. 22. 


27. For example, this was one of the plans set up in the Alberta 
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Brewers" Agents strike noted above (see note 19). The relatively short 
length of the strike made it unnecessary to fully institute the plan but 
the General Labourers* Union, whichhasa closed shop hiring hall, was 
one of the prospective job sources. 


28. Society of Conservative Lawyers, Financing Strikes, (1974), 
pe 9. 


29. Source: Statistics Canada, Labour Force Survey Division, 
The Labour Force (cataloque no. 71-001), Vol. 33, No. 5, Table 7, "Esti- 
mates by Province, Family Status, and Sex", p. 19. 


30. The United States Federal District Court recently ruled, 
in a suit by telephone companies after $49 million in employer funded 
benefits had been paid to workers on strike for seven months (automation 
was also a major factor in the duration), that unemployment insurance 
benefits could no longer be paid to striking workers; see The Wall Street 
Journal, Wednesdays, May 25, 1977, p. 4. 


31. Alberta Department of Social Services and Community Health, 
Social Services and Community Health Policy Manual, “Eligibility, Social 


Allowance No. 2", Section G, "Special Groups", "1. Persons on Strike", 
De 7. 


32. Unemployment Insurance Act, S.C. 1971, c.48, s.44$ see also 
Appendix F im Wightman, op. cit. (see note 19), pp. 65-74. 
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33. Bell, D., The Coming of the Post-Industrial Society, pp. 129- 


164, Bell has written an extremely persuasive social forecast, many ele- 
ments of which have already proven out. 


34. Hameed, op. cit. (see note 10), p. 211. 
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CHAPTER VI 


ALTERNATIVES TO THE STRIKE 


OPENING COMMENTS 

At the beginning of this study it was noted that the preponder- 
ance of works on impasse resolution have proposed alternative settlement 
mechanisms of various descriptions. The resourcefulness displayed in these 
innovative propositions on the one hand speaks well for the authors. On 
the other hand, however, it poses a question as to their practicality in 
light of the conservative nature of labour and management with respect to 
such matters. Clearly if any of these suggestions constituted a panacea 
for labour strife then it should be promoted vigorously. It is arqued 
here (and evidenced by many of the experiments therewith) that unfortuan- 
ately nane of these alternatives offers a viable solution to current 
labour problems, at least in the shorter run. 

In order to support this argument a number of the more prominent 
“solutions” will be looked at below. To better illustrate the constructs 
of these proposals they will be developed here with references to an exam- 
ple of their application and the results thereof, Specifically, this 
survey includes: 1) compulsory arbitration under a strike ban (as has 
been the law in Australia since the turn of the century); 2) voluntary 
arbitration whereby the parties can choose between binding arbitration and 
the strike-threat system (such as is the case with public service employees 
of the Canadian Dominion government); 3) a modification of the arbitration 
mechanism known as “final-offer selection” (as has been experimented with 


in a number of the United States including Michigan and Wisconsin); 
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4) the “non-stoppage strike” under which normal company operations con- 
tinue but profits and wages are withheld (as has been tried by the Miami 
Transit and Dunbar Furniture companies); and, 5) a new concept known as 
“*single-team bargaining” which has recently been experimented with by 
Labatts*® Breweries of Canada Limited. 

Some of these propositions are not truly substitutes per se in 
that they do not contemplate an absolute ban on strike activity, but all 
are intended to replace the strike as a method to resolve labour negotia- 
tion disputes. The somewhat pessimistic overtone in these opening com- 
ments on the efficacy of alternatives offered to date is hopefully just- 


ified in the analysis which follows, 


COMPULSORY ARBITRATION 

The words “compulsory arbitration” to most labour students 
brings to mind Australia - the country with the most comprehensive, and 
perhaps the most unsuccessful, operationalization of this dispute resolu- 
tion mechanism. Although, as a consequence of its prominence, the 
Australian model will be the example discusssd here, it is to be 
rememoered that in Alberta both the police and firemen’ and most provincial 
enplovaeccare subject to compulsory binding arbitration and strike prohib- 
ition. Compulsory arbitration is the most frequantly advocated “solution” 
by those who would see an end to strikes at any cost. Paradoxically, at 
least in Australia, such laws seem only to evoke illegal strikes in 
numbers that have at times exceeded those of legal strikes recorded in 
Canada. This fact seems to edify the words of Carey McWilliams quoted 
earlier (cf., Chapter Three) that there is no way to stop workers from 


striking if they want to strike, 
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The Australian Model 

Jurisdictional authority over labour relations in Australia, 
as in Canada, overlaps between the federal and state governments. How- 
ever, the basics of the federal or “Commonwealth” system, with some 
variations, have been incorporated into the various state eeatateat > A 
number of states do in fact allow a certain type of strike activity, but 
only under extremely limited circumstances. Other states have a flat 
prohibition on all strike activity of any kind. By and large punitive 
provisions for illegal strikes are monetary in nature, and it is signif- 
icant that the resort to such sanctions against strikers has greatly 
increased in the last few decades.” Isaac has noted that when these 
penalties are invoked (still only in a minority of the cases of illegal 
strikes) they "...tend to be used more as a device for inducing a return 
to work rather than as a means of punishment" .> Another significant 
fact is that many of these illegal strikes are in substance protests by 
workers against unfavourable arbitration “Povattae’ Arbitration boards in 
Australia, as in Canada, are generally tripartite in nature. Unlike 
those in Canada though, their format is that of very legalistic “Labour 
Courts" which render quasi-legislative or “common law" type rulings (which 
are subject to a "Court of Ayssesaic) setting contract terms. 
Analysis Of The Concept 

Simply put, compulsory arbitration amounts to an imposed settle- 
ment of contract terms set by a third party and enforced by the authority 
of the government. As the Webbs put it: 

"At the back of the peremptory public demand for settle- 
ment of any strike or lock out, there lurks a feeling that 
in the interests of the whole community neither employers 


nor workmen ought to be allowed to paralyse their own 
industry. If one side or the other persists in standing 
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out, we have a clamour for ‘compulsory arbitration’: 

that is, the intervention of the power of the state... 

*Compulsory argitration® means, in fact, Pixing of 

wages by law." 
As noted by Professor Charles Rhemus (who studied legislated interest 
arbitration to evaluate whether it does in fact serve the public interest), 
many people consider compulsory arbitration a fundamental derogation of 
the democratic system as it relates to the principle of freedom of ehaices: 

In general both labour and management are adamantly opposed to 
a compulsory arbitration system. Management strongly objects to having 
to submit to a third party’s decree by virtue of which its labour cost 
factor is set. Labour's odjections are odDVious. In the public sector 
there is the further argument that arbitration amounts to a delegation of 
sacred governmental authority (to control tax revenue purse strings) to 
a mere pro tem appointed board. Perhaps more critically, the rampant 
disregard of the anti-strike laws, as in Australia, erodes the very 
foundation of governmental authority. 
Problems With The System 

The Webbs in the late 1800's prophesized that unions would 
increasingly object to arbitration as an impasse resolution mechanism. 
They considered arbitration ill-equipped to render mutually acceptable 
agreements: 

“If we turn from the employers to the trade unionists, 

we Find a steadily increasing disinclination among work- 

men to agree to the intervention of an arbitrator to 

settle the terms of a new wage contract. This growing 

antipathy to arbitration is, we think, mainly due to 

their feeling of uncertainty as to the fundamental 

assumptions upon which the arbitrator will base his 

award... Each of the parties implicitly rests its case 

on a distinct economic assumption, or even series of 

assumptions, not accept ad by the other sides, and often 


not expressly stated." 


Robert Hines, in a study of compulsory arbitration in the Ontario hospital 


retains" 
a ; 


tear dnd ee me 
(sesneded obtiduq aft ws ‘ 


%c anbdagotab Le 


B enlods % rwobeds? so why . 


2 


of beeagqe yhsnamnbs pe 
ontyerd of stzeico ydgnotda nicager one 
tog anode! edi relay Ww sutide ye aan o'yt 1Ad @ 02 thee 
erdoua PEE cig pee al sett ete ew Sno doa do re he oe a 

% mmijepalah # CF vulee neh deeb sostd diemgse aac dactuh ans 
» feorkess eatun ouereuDy oe? foajrac issn —— ws 


ey 9 .¥ 
7 


denned and aylipeldice ete" ial, sen tatniqacs aut ems 
aatynte cotlesdeue ab oe pueet elias fu-Lane ond so 
»¥tiaoddun {n done Ver 


ri 


wey @et7 
on : . 


mieye A, 


) aA ni) 


npiqu Jet? berteshgeaa e*R0h! s4ni ef? accel a 


a 


walnertiee ©: 


j= ie _ 
wl te IQe77e \yilewtun cobare39 boys neti H rok teatione ella 


== i,” 7 ) = veld 


bi ise FF 


looet eresged S@ 4& 794205 tigia oF }oalao' vs 


~odainotnn shea? ae ne ateyoians ws wast 


aoe gram ool tealf{oniela omiemsauad Lib e nite ae 
of goversidys os Wo notsneyee dnl ay 03. oe on ' 


poiwoip e207 | « ter @ ‘ ; 
Pitas satin) 


of exp vifiten —tvkef. 4 Ae 
Lagnseebru std: ee Re ah i sinlid | 
eens 031 “end ee: at afar * > ate see, Cena 


pid eet Lite Haro 
io eplian f 


nod to. one 


system, also notes this problem of uncertainty or lack of predictability 
in arbitration awards. He concludes that it is a fault which undermines 
the acceptability of the process itself. |! Hines’ proposed solution is 
adoption of the principles of the stare decisis (precedent) doctrine in 
arbitration Reece He notes, however, that both the unions and the 
hospital managements would prefer the strike system. The hospital manage- 
ments, according to Hines, contend that the unions have done much better 
under arbitration than they would have under free collective bargaining. 
Carl Stevens As A Proponent 

In contrast, the uncertainty of arbitration awards (and the 
criteria to be adopted therfore) is the very reason which Carl Stevens 
cites as making the arbitration threat analogous to the strike-threat in 
coercing compromise. Stevens states: “Generally speaking it seems quite 
possible that a threat to arbitrate, much like a threat to strike, might 
invoke the negotiatory processes of concession and compromise which are 
characteristic of normal collective bargaining". |~ In his analysis 
bargaining will only occur under compulsory arbitration when the parties 
have differing expectations and/or uncertainty about the arbitral award. 

Stevens concludes that compulsory arbitration may well be 
compatible with collective bargaining, but only if: 1) strikes are 
absolutely prohibited; 2) either party can invoke the arbitration process 
on impasse; 3) thearbitral body is tripartite; and 4) the criteria for 
the award are neither compromise nor based on principles, but rather 


developed from “one-or-the-cther” decisions based on the parties last 
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offers (ie. a model of the final-offer arbitration to be discussed balowiere 


The "Chilling" Effect 


One of the most serious problems with the compulsory arbitration 
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mechanism is what is termed its “chilling” effect on negotiations. That 
is, that the parties will tend to hold back compromise offers in the face 
of arbitration since, in general, arbitral awards are based on the compro- 
mise criteria (as opposed to the either/or criteria noted by Stevens as 
necessary for a successful compulsory arbitration system). Obviously if 
the compromise or “split-the-difference” principle is used to derive an 
award the parties stand to gain from taking more extreme positions, thus 
the impetus for concessions is reduced. In the words of Federal Labour 
Minister Munro: 

“There is no denying that bargaining would be inhibited 

if one of the contenders could convert the process into 

advocacy before a third party. Should an impasse be 

reached either labour or management will amost certain- 

ly decide that it gaght get a better deal by resorting 

to an arbitrator." 

Rhemus, who concluded in his study that compulsory arbitration could, 
notwithstanding the "chilling" effect, be an effective mechanism, adds 
another important caveat to universal adoption of such a system: 

“Most of this experience has been with public employees 

who have never had the legal right to strike. This 

experience, and current research regarding it, is even 

more centered upon *essential* public employee groups 

who, for obvious reasons, are reluctant to strike even 

if in fact, and despite the law, they have occasionally 

done so. Hence one should be extrememly cautious in 

assuming that the results of legislated arbitration would 

be equally favourable among employee groups with dis- 

Similar attitudes or who hav 6 tong negotiated under 

right-to-strike privileges." 

Thompson and Cairnie, who studied the British Columbia teacher 
compulsory arbitration system, also concluded that “appropriate conditions” 
were necessary for success of the mechanism. Not the least of these 
conditions was “at least tacit support of both partdests) Since both 


labour and management, especially in Alberta, have a strong distrust of 


interest arbitration such support, in general, is not likely to be readily 
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forthcoming. 
John Crispo As An Oppanent 
Professor John Crispo, in discussing strikes and their altern- 
atives in the public sector, arques that: 
"The case for compulsory arbitration rests not only on 
the assumption that it would eliminate strikes (which 
it has not accomplished elsewhere - particularly in 
Australia, where this approach has long Deen championed 
but is now in serious trouble) but also on the belief 
that it would lead to more equity, fairness and justice - 
if not in the total distribution of income, at least in 
labour*s share of it." 
Judging from the reaction of A.U.P.E. members to Bill 41 (P.S.E.R.A.), as 
illustrated by the 600 who marched on the legislature in May 1977 in 
opposition to easy the belief in the ability of compulsory arbitration 
to promote equity, fairness, and justice is totally absent in Alberta (at 
least from the union viewpoint). 
Crispo also notes that the question of “who is going to play 
God" poses yet another problem to adoption of this system. He contends 
employers prefer the judiciary as they tend to prefer the status quo, 
whereas employees prefer academics as they tend to innovate even, at times, 
just for innovation Baeaa” Even if, Crispo says, the problems of the 
unacceptability of arbitration itself, arbitrator choice, the “chilling” 
effect, and “face savingus were to be overcome, the inherent fault remains 
that compulsory arbitration does not provide the very important safety 
valve for catharsis of the unavoidable human tensions which develop in 
industrial relations. 
The Intrinsic Defect 
Compulsory arbitration also has a psychological or philosophical 


defect: an arbitration award, no matter how it is developed, phrased, or 


presented, is still nonetheless a decree or imposed settlement, It is not 
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a solution in the sense of being a compromise reached by and between the 
parties. As the organization theorists are quick to point out, acceptance 
of a decision which sets out rules to govern work relationships is effec- 
tively achieved most commonly only when those affected perceive they had 

a say in the final decision. By their nature arbitral awards will not 
therefore receive the same degree of acceptance as negotiated settlements. 
Such awards, as in Australia, may even cause strikes in protest of the 
imposed terms. The words of Bernard Cushman, who conducted a study of 
current experiments in collective bargaining, are adopted here: “History 


shows that compulsory arbitration simply will not normally work effectively" .7¢ 


VOLUNTARY ARBITRATION 

A more politically palatable alternative to compulsory binding 
arbitration, and the concomitant strike ban thereto, is the proposal for 
an extensive voluntary arbitration system. Under such a scheme the par- 
ties (or at least the bargaining agent - ie. the union) have an option to 
choose either the strike route or arbitration as the ultimate impasse 
resolution mechanism. In the Alberta private sector such an option is 
already available. Hence, the proposal here would be to develop strong 
means to influence the parties to choose the arbitration route. Under 
the present A.L.A. the parties must contract in writing and notify the 
Minister of Labour that they have agreed to submit to arbitration in the 
event of an impasse.—~ Thereafter if the parties fail to settle through 
direct negotiations, a tripartite arbitration board may be set up to 
deliver a binding award which is included in the terms of the new contract. 
To date in Alberta, as well as in Canada (the Federal civil service aside), 


voluntary arbitration has been utilized by very few bargaining units.-* 
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Private Sector Examples 


After the 1973 national rotating strikes in the Canadian railway 
industry the Hall Report proposed a system of voluntary arbitration for 
future railway dforcrass. | The system was adopted and appears to be 
working well. One of the major reasons for this success, according to 
Ed Finn (Information Director for the Canadian Brotherhood of Railway 
Workers), is that the voluntary arbitration scheme allows the parties to 
set the criteria within which the arbitrators must make their decisions. 

Another major private sector experiment with voluntary arbitra- 
tion has been operational in the United States steel industry since 1973, 
In this case the union agreed to submit to arbitration mainly because of 
the past history of the companies stockpiling before possible strikes, 
The stockpiling has resulted in either very long stoppages or, if the 
strike was averted, massive layoffs until the excess inventories were 
opps Loss of markets to foreign competition was also a major 
factor in the decision to accept this system and agree to the no-strike 
pact at the national level. The agreement does not, however, prohibit 
"local" strikes over individual plant issues. The extensive local strikes 
which occurred in the past summer (1977) now threaten the future of the 
pacer If this major experiment does in fact fail, then in the words of 
I.W. Abel (President of the United Steelworkers of America) “there may 
never be another chance to establish a long period of industrial peace 
in the minuets fo Further, it is suggested here, the future of volun- 
tary arbitration contracts in the private sector would be in serious 
jeopardy. 

The Public Sector: P.S.S.R.A. 


In the public sector in Alberta, those employees coming under 
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the federal jurisdiction also have (as mentioned in Chapter Three) a 
choice between the conciliation-strike route and voluntary arbitration 
(this is also the case in four of the other provincial plciedicttons 2). 
Under the Federal arbitration scheme in order to prevent usurpation of 
government authority the scope of arbitral awards is significantly lim 
Che This fact, and the slowness of the process, are two of the reasons 
Barnes and Kelly cite as responsible for the shift of options trend which 
has resulted in two-thirds of employees covered by the Act now having 
chosen the conciliation-strike et Sy 
The Anderson And Kochan Study 

Anderson and Kochan, in a more recent and much more extensive 
study of the Federal approach to voluntary arbitration, have statistically 
shown that the experience has verified the “pessimists” allegations of 
short-comings of any voluntary arbitration ey evenens Their research tested 
for evidence of three negative effects which arbitration is commonly said 
to have on collective bargaining. First they looked at the “chilling 
effect" which results from split-the-differnce awards causing more extreme 
final positions. Next they studied the “narcotic effect" which they define 
as the increasing reliance on arbitration to settle disputes and the parties 
thereby avoiding having to make difficult trade-off decisions. Finally 
the “half-life effect" was studied. This effect comes when unions and 
employers become more aware, through experience, of the shortcomings of 
the process and hence become iisencnented therewith. At this point they 
attempt to circumvent the entire dispute resolution system by looking to 
some other legal or illegal means of pursuing their interests - ie. strikes 
or slowdowns. The results verified that after the first four rounds of 


negotiations under the Act (P.S.S.R.A.) all three effects were anparent eae 
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In the first of the bargaining rounds to date under the Act 
83.6% of the bargaining units selected the arbitration route whereas 
in the second only 81.6% chose it. By the third round the figure further 
dropped to 79.6% and by the fourth the number of bargaining units under 
the arbitration option had plummeted to only 41.9%. This latest drop in 
the popularity of voluntary arbitration is explained by Anderson and 
Kochan as follows: 
“,.earbitration procedures benefit weaker bargaining 
units more than stronger units, which are better able 
to achieve favouraDle outcomes through economic or 
political power... By the fourth round, however, most 
of the differentials in benefits and other contract 
provisions had been eliminated and any new gains requir- 
ed breaking new ground rather than catching up to other 
units in the system." 
They are also not overly optimistic about a reversal of this trend away 
From the voluntary arbitration option: 
"It is also quite clear, however, that no administrative 
or other reform of the arbitration procedure will be 
successful in enticing those groups with greater bar- 
gaining power presently under the conciliation-strike 
route to switch to the arbitration procedure...bargain- 
ing units will continue to choose the impa se route that 
tends to maximize their bargaining power.” 
The strong evidence in this study that, given the choice, more powerful 
unions will not opt for voluntary arbitration (as is also evidenced by the 
minimal utilization of same in the Alberta private sector) seems to over-~ 
ride the contentions of Carl Stevens. Stevens advocates that the operative 
value or effectiveness of the strike and voluntary arbitration are closely 
36 
analogous. 
Stevens On Voluntary Arbitration 
It is Stevens’ contention that the distinction commonly made 


between rights arbitration and interest arbitration is one which is based 


on a “legalistic or quasi-legalistic misconception" of the contractual 
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nature of rights arbitration. He maintains that the purely negotiational 
nature of interest arbitration is essentially similar to rights arbitra- 
pion Stevens arques that so long as interest arbitration is voluntary 
and the parties can place constraints on the purview of the award, then 
an ad hoc board which can be invoked by either party on impasse is as 
effective a threat as the strike in pressuring the parties into a “contract 
zone". 
Labour’s Rejection 

This proposition, in light of the foregoing evidence, is 
considered here to be unsound. Labour is neither philosophically nor 
pragmatically opposed to the concept of voluntary arbitration, yet it is 
increasingly avoiding the option, Clearly if the system was in fact 
equally effective in achieving labour's goals it would indeed be a panacea 
for industrial strife to which a majority, not a shrinking minority, of 
bargaining agents would submit. Diminished bargaining power, for other 
than the few weak unions, is the very reason why many refuse to sudmit to 
arbitration and avoid the costs associated with the strike risk. In the 
words of Barnes and Kelly: “if a system of voluntary arbitration is to 
retain (or attract) adherents it must be based on something more than the 


premise that the employee may have some ideological reluctance to strike". >> 


FINAL-OFFER SELECTION 
Final-offer selection is, in reality, merely a modification of 
the conventional arbitration systems, Stevens first noted the mechanism 
as simply a more effective criterion for decision making in ad hoc volun- 
tary weBatescrone The scheme goes by many namesy including "fixed-choice", 
“best-offer”, “all-or-nothing", and “either-or" arbitration. A more 


sarcastic title used by its opponents and critics is "Russian Roulette”, 
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As to its mechanics, Cushman describes it as follows: 
“In its simplest form, the “final-offer" technique is 
one which requires that the arbitrator in an interest 
dispute choose between the employer's final proposal 
and the union's final proposal. The theory which 
underlies the “final-offer” technique is that each 
party will substantially soften its demands and make 
concessions in the course of bargaining so that its 
offer will be held to be the more reasonable one in 
the event of arbitration.” 
Variations in such schemes include item by item decisions (as opposed to 
total package awards), decisions only on those issues still in dispute at 
impasse, two “final-offers” instead of one, tripartite boards instead of 
a single arbitrator, and special (as set out by the parties) selection 
criteria instead of general principles. 
According to Long and Feuille, proponents of the system, the 
Pinal-offer technique functions just like the strike-threat system: 
"In other words, a successful final-offer procedure is 
one that is not used; one that induces agreement during 
the proceedings; or, using a less rigorous definition of 
success, One that sudDstantially narrows the area of dis- 
agreement. And when the procedure is used, the function 
of the arbitrator is to operationalize its potential costs 
by deciding against ths party that advocated the less 
reasonable offer(s)." 
The authors do, however, note that there are at least three valid criticisms 
of the system: 1) the need for bargaining sophistication in the parties; 
2) the lack of face-saving quality in final offers as opposed to convent- 
ional arbitration; and 3) the almost complete elimination of the arbitra- 
tors* a BO 
The Wisconsin -Michigan Experiments 
The most comprehensive experiments with fPinal-offer arbitration 
have been undertaken in the United States, specifically in the “public 


safety" sectors (eq. police and firemen) in Wisconsin and Michigan. 


Stern and Rhemus et al. have recently released a book which summarizes an 
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in-depth study of the mechanism in these jurisdictions.” Before the 
research had been complete Rhemus stated in a paper that: 
“*Perhaps the most noteworthy conclusion resulting from 

our investigations thus far is that final-offer, con- 

trary to the original hypothesis, does not seem to 

significant lyforce the parties to find their oun 

settlement.” 
The book, subsequently released, does not speak much better for the system. 
Nevertheless, the authors clearly favour it as the most appropriate mech- 
anism in many circumstances (eq. essential services). The authors, in 
their final conclusion, admit that “the evidence is very slim", but go on 
to assert that “it appears that finaleoffer-by-package brings the parties 
closer together” than final-offer-by-issue and conventional arbitration. © 
Criticisms By Various Authors 

Critics of final-offer arbitration make no such attempt to find 
efficacy in the scheme. Cushman argues "the simple final-offer technique 
is quite unrealistic. In practice, it might well make for a totally 
unacceptable arbitration award and never serve to narrow the issues at 
the bargaining table." Munro claims the system simply ignores the 
realities of bargaining trade-offs and the the “winner-takes-all" outcome 
simply serves to breed distrust in the system and frustration in Peneen ia 

It is Joseph Grodin, however, who hints at the most critical 
problem with final-offer arbitration: “an arbitrator would not be free to 
compromise between the positions of the parties but would be required to 
accept one position or the other in toto." ?? In other words, an arbitra- 
tor must choose between the two parties’ final offers notwithstanding he 
may feel that neither is an appropriate or acceptable settlement point. 


The Stern et al. study relates the result of a questionnaire sent to 


Michigan arbitrators, who rule under a final-offer scheme, which reveals this 
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is in fact a very real problem with the system: "There was a general 
agreement that final-offer would result in awards that would not be as 


equitable as those under conventional arbitration. — 


THE NON-STOPPAGE STRIKE 

Early Proponents 

The concept of the nonestoppage strike, also known as the “semi- 
strike" or “statutory strike", first came to prominence as the result of 
an article by Marceau and Musgrave published in the Harvard Business 
Review in 1949. The authors were concerned with the disruptions of essen- 
tial service strikes and arqued that: 

“Aside from the inconvenience which the public suffers, 

the only direct result of a strike is to inflict an 

economic loss on both the company and the workers.... 

If, therefore, a system could be devised which would 

permit the union to inflict the identical loss upon 

the company without a work stoppage the bargaining 

function would be preserved, yet the conflict with the 

public interest would be avoided... The impact of the 

bargaining process would have been restricted to its 

proper sphPres which is the economic warfare of the two 

parties." 
Their scheme involved the three basic conditions common to all subsequent 
non-stoppage proposals: 1) company operations continue normally; 2) the 
company profits, or at least a portion thereof, are placed in a trust 
fund; and, 3) the workers® pay, or at least a portion thereof, is witheld 
and placed in the trust fund. According to the Marceau and Musgrave plan 
this would continue until settlement, at which time they recommended the 
fund be used for retroactive repayment to the parties. 

Goble, who took up the idea in an article which appeared the 
following year, was much less lenient. He not only proposed that executives 


also have their salaries proportionally cut to pressure settlement, but 


also argued that every ninety days (if the parties had not reached settle- 
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ment) the accumulated funds in the trust account be permanently forfeit- 
sae The idea did not catch on. In October of 1960 the Miami Transit 
Company and the bus drivers*® union, as an impulsive last ditch effort, 
gave the scheme a try in order to avoid the wrath which a public transit 
work stoppage brings. The company was to supply fuel and maintenance 
funds and the workers were to drive without pay; passengers were to ride 
for free (complete revenue loss). The experiment lasted only four days. 
The company withdrew its agreement to the plan when it was found that 
workers were accepting “tips” from riders. 
McCalmont As A Supporter 

Two years after this failure (1962) David McCalmont wrote an 
article which again championed the non-stoppage strike, rejecting the Miami 
experience as the result of being too eroneaneoreten McCalmont*s paper 
was very extensive but the practicality of some of the “advantages” of 
the scheme which he arques are open to question as to their probative 
value. For example, his “pros” for non-stoppage strikes include: the 
unions avoid the possibility of a backlash from membership if the strike 
goes badly; improves education and public services (he also proposed that 
the money withheld in the trust fund be donated tao schools and community 
centres); and, avoids the danger of government intervention and compulsory 
arbitration of the dscuvenae In general McCalmont*s paper lacks a 
convincing argument to overcome the many problems with such a system. 
The Sosnick Model 

Stephen Sosnick, in 1964, published a more imposing case for 
the non-stoppage systems” which he describes as “the substitution of 
paired forfeits for work stoppages". Sosnick recognized that labour and 


management were not likely, in general, to mutually agree to such a scheme 
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and that it would therefore have to be implemanted through court injunc- 
tions or lagislattion ah However, he arqued that it should be imposed only 
“where a work stoppage is already intolerable and where its relative bur- 
dens therefore may already be largely irrelevant". In other words, 
Sesnick saw the practical value of the non-stoppage strike as limited to 
that of an emergency dispute resolution weapon. He proposed that the 
employers’ forfeit simply be equal to the aggregate of that of the employ- 
ees, and therefore does not even attempt to approximate the parties’ 
relative burdens froma stoppage. As to the proportion of wages to be 
forfeited, he proffers that: 

",.ethe desiderata are that it be low enough to give 

both sides reason to prefer the forfeits to a walk- 

out, and at the same time be large enough relative 

to the amounts or. sssues in dispute to press both 

sides to settle." 

The range he discusses is zero to one hundred percent, with a preference 
of around forty percent. 

The Sosnick model would see the fund accumulation cut off each 
week that a settlement is not reached, proceeds to go ta the government. 
After 140 days without settlement he suggests the parties again be given 
the right to engage in a "normal strike” or work stoppage. This latter 
feature suggests that even Sosnick had doubts of the non-stoppage scheme’s 


ability to coerce a settlement. 


The Dunbar Furniture Company Experiment 


Chamberlain, who once advocated the non-stoppage strike, wrote an 


article which discussed what has become perhaps the most enduring experi- 
ment with the scheme - that of the Dunbar Furniture Company of Berne, 
Indiana, and the UpholstererY International Union of North Ameutees = 


Made in May 1968, reaffirmed in 1968, and still in effect at least as of 


126 


ot. be tieil ‘es > attude, ap | 
otf Sets tasonniy, i at 
«yalgog eit “to tetd 49 a 
"oo kta matt > Spain 

wi nt sepew YW eadtagegom,: 48.099 oh) serene * 


tdodk? eae TOME ar 


pele a6 vqieas eel ad x iia e168 beens rss | 
' -siaw @ er atau Par Qo ete 9F mene 


ae erty dub «tue: ; 


seifetar qoumie, Greet ett wed 
uo géomoer afd Of 


tii? eondg GF pene me 


219 6 Adie qdneoots tala ares al saasuse ib a . 

» Treaty yiaot A 

d-eq S30 262. col Gokeauene eat ade gas, vivo lobo tabneod out 
jeacmeveg edd i) ap od elaigoag ghedanes Jon ak Inbal $306.9 4 
nav ig. ad nlepe & Ean pai iia ini bo Sram! tion duondine eval & 
seSée!l okt? .aompede Ween. om “edis ‘+ Lowvnrt a ae opeges wd 

gt peek cig vonienila- cin utd, Sev adits Tour dpieal neve sons adeapgun @ 
sana ten, ach | 


m of¢ee (alate nee eas See « te 


-tyente pale eee wit 1 Saban 
A. A. ass 
vomind %e yeieee 2 SMe: wi wt 


“ase titel iy ; coe: i 
: ° o8 saa ie " ‘mt ae * i: sibs none) 


my ny 7 mn he ii ae 


“,elsion of nauk We i. 


1975,°° the agreement provides for production as usual during a labour 
dispute. One-third of the employees* sarnings go into a “Strike Work 
Trust Fund" and an amount equal to the workers® aggregate contribution 
is paid into the fund by the company. If the dispute is settled in the 
first four weeks all the money is returned to the parties; if within the 
next two weeks, 75% is returned. However, if agreement ges not come 
until the seventh week, only 50% is returned, and thereafter in the eighth 
and final one week period at most 25% will be returned. This graduation 
of refundadle contributions is an incentive for early settlement. If 
after the eight weeks pass no settlement has been reached all the money 
is forfeited and, in keeping with the Sosnick model, an “old fashioned 
strike" (their words” ) can be called. Money permanently forfeited goes 
to community programs. 
Practical Deficiencies 

The non-stoppage strike does appear to be working for Dunbar 
and its employees, but it is clearly an isolated example and not one on 
which to base comprehensive labour policy. Even its earliest proponents, 
Marceau and Musgrave, recognized serious difficulties with the scheme. 
They cited problems with enforcement and the fact it requires parties with 
a very mature and objective approach to labour relations as but two of 
these drawbacks, More serious is the effect of continued operations on 
the duration of strikes. As Marceau and Musqrave hint, “there is some 
reason to believe that the dispute might last longer under a statutory 
strike than under a work Spe nocae ees McCalmont also recognized this 
problem: 

"Another possible disadvantage as seen by unionists is 

that the employer will suffer an impairment of income 


which is only half as great as that which would be 
caused by a conventional strike. Thus the employer 
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would be likely to endure longer before making conces- 
sions. This is undeniable...” 


He makes a rather weak effort at caounterbalancing this defect by arguing 
that the employees, being on half pay (in his model), would also be able 
to stand the increased duration better. 

It is suggested the non-stoppage scheme is more an attempt to 
mask labour strife rather than trying to solve or reduce it. Some other 
serious defects with the non-stoppage system, a few of which were recognized 
by various authors are that: 1) it may well be difficult to keep workers 
on the job at half-pay; 2) the cathartic effect of a stoppage on pent up 
emotions is absent; 3) continuance of "face-to-face" interaction of rank 
and file and management during a dispute could lead to further deterioration 
of relations; 4) the employer's plant and equipment are more readily suscep- 
tible to sabotage; and, 5) the public, supplier, and customer pressures, 


which also coerce settlement in a normal strike, are abDsent,. 


SINGLE=TEAM BARGAINING 

The final alternative to be considered hereis not really a 
replacement to the strike at all. In fact, it fully contemplates the 
strike threat should the parties fail to agree. Single-team bargaining 
is more an approach to negotiations to avoid impasse than an impasse 
resolution mechanism per se. It is an attempt to remove the adversarial 
context of collective Beresteeaeecs As a new innovation, first tried in 
Alberta (to avoid a strike at Labatts*® Edmonton plant in 1972), it deserves 
at least brief mention perhaps as being representative of some of the less 
prominent proposals for achieving labour peace. 

Thomas Crossman, Personnel Director for Labatts Breweries of 


Canada Limited, describes the gist of the scheme as “defusing the confron- 
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tation mood of contract bargaining™. 

Crossman is the creator of the single-team system which, in 
fact, amounts to little more than union and management representatives 
sitting around in a casual setting (as opposed to a formal bargaining 
table arrangement) discussing contract issues. None of the statements 
made in these discussions are binding and none of the representatives 
refer to their respective sides per se. Any agreements reached are later 
reduced to writing and signed to give them “legal” effect in the new con- 
tract once it is settled. 

Theory And Process 

The talks begin with agreements on a general range within which 
the final settlement will fall (ie. parameters of the "contract zone" are 
established), and then specific figures etc. are discussed later. In so 
doing it is hoped that the "things done for show and for the sake of what 
is expected" (ie. tough bargaining and tough talk) will be replaced by a 
solution system based on cooperation. By removing the bilateral aspect of 
negotiations the ‘win-lose*® barrier also disappears as with a single-team 
everybody (theoretically) wins on settlement. 

Crossman argues that the conventional demands and offers system 
hardens positions before the parties even commence negotiations. The 
single-team approach is one of joint “problem solving" thus creating a 
more flexible atmosphere in which to seek settlement. Representatives 
discuss "problems" rather than demands and offers and hence, purportedly, 
agreements flow much more freely. In support of this concept Weinstein 
notes that: “in 10 years the company has been struck twice, including 
one wildcat walkout. Considering the company has 35 contracts with the 


union, and contracts are renogiated every year or two, it is an enviable 
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record of industrial harmonyen > 
Bottom Line: Strikes Remain 

So much for the ‘pres’, now let us consider the problems. The 
first, and most serious, defect in the system is that, as Crossman him- 
self admits, it is not effective in settling monetary issues - the subject 
over which, as noted in Chapter Two, most strikes are called. At best, he 
confesses, the single-team approach helps establish “a mood of cooperation, 
trust and respect" which helps economic talks go more smoothly. Secondly, 
the concept bases on the premise that workers are employees of the company 
first, and union members secdnd den Clearly it is a proposition which it 
would be difficult to persuade most unions to concur with. Thirdly, the 
Labatts' approach contains a dose of “continuous bargaining’ with a policy 
of ironing out problems to prevent them festering into strong feelings at 
negotiation time. As such, it requires a commitment to a significant 
degreee of participatory or joint consultation nagaosncat eae 

It is questionable as to whether the requisite level of “soph- 
istication" in industrial relations is present in the majority of Alberta's 
"bread and butter” type labour-management relationshios. Further, the 
single-team bargaining approach has only been in operation for five of 
the ten year period he cites. Second, in the 1975 contract year a strike 
was barely avoided at the Edmonton plant by a twelth-hour settlement, 
Finally, rather ironically just after the Weinstein article was published 
(1976) the 135 United Brewery Workers of the Edmonton bargaining unit, 
which helped pioneer and develop the single-committee scheme, picketed the 
Labatts Brewery in a strike which lasted 33 working days and cost some 


4,455 man-days Lost vee 
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SUMMARY 
This survey of alternatives to the traditional labour strike 
has looked at compulsory, voluntary, and final-offer arbitration as well 
as the non-stoppage strike and the recent proposals for adoption of the 
single-committee approach. Compulsory arbitration, though popular with 
those who will not tolerate strikes, is particularly distasteful in the 


free democratic setting as it amounts to, as the Webds put it, “fixing of 


wages by law’. It usurps the freedom of choice of both labour and manage- 


ment. Further, if Australia is any example (and note they have had the 
system since the late 1890's), compulsory arbitration cannot be imposed 
on those who have once had strike rights with the expectation it will 
promote labour peace. The system also appears to have a deteriorative 
effect on the collective bargaining process itself. 

Studies of voluntary arbitration, as it is practiced in the 
Federal civil service, reveal strong evidence to support arguments that 
it leads to “chilling", “narcotic”, and “half-life” results. Private 
sector data shows very minimal and insignificant use of the voluntary 
arbitration option set cut in the A.L.A. Generally only weaker unions 
will take this route. Clearly the experiments to date with the system 
have not been encouraging and there is little foreseeable hope that vol- 
untary arbitration can successfully be promoted in the near future. 

Final-offer selection has intriguing prospects with its risk 
similarities to the strike-threat. However, although it may avoid the 
"chilling" effect of conventional arbitration, the studies so far do not 


show it to be any more effective in coercing the parties to come to their 


own settlement. A valid paint can also be made that it iaqnores the trade- 


off nature of the negotiation process and forces arditrators to make 
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awards they may consider inequitable in the circumstances. Certainly 
the “winner-takes-all” aspect reduces acceptability of the award to the 
losing party. 

The non-stoppage strike would indeed save public, supplier, and 
customer inconveniences and losses. Unfortunately administration is 
difficult and getting the parties to accept and comply with such a system 
seems a rather utopian quest. Even if workers would continue at zero or 
half-pay, the day to day confrontation during a dispute could well make 
matters worse. As with arbitration, this system fails to provide a safety- 
valve for natural and inevitable pent up emotions. Not surprisingly, there 
has been very little practical interest shown in the non-stoppage altern- 
ative, and even less success with it. Single-team bargaining could be 
described as a precursor to co-detarmination and its effectiveness depends 
on the same kind of maturity and sophistication in labour relations. As 
was noted in Chapter One, this will not be found to any significant extent 
in Alberta for some time to come. 

The words of Bryce Mackasey, at the time Federal Minister of 
Labour, are appropriate to the conclusions here: 

"No I am not much impressed by the search for basic 

alternatives. I doubt there are any. I know of none 

that would look both feasible and attractive in the 

Canadian setting at the present time...in a very fund- 

amental way we must live with a system of industrial 

relations that has its foundations embedded in Canadian 

soil. And if we are looking for the means to improve 

it, we myst rely largely on Canadian materials and 

parts." 

To this add the contention of Crispo that: 
"Strikers are not only part and parcel of the Canadian 
collective bargaining process; they are also part of 
the total socio-economic political framework within 


which Canada operates. This is a fact that should be 
emphasized above all others, for it is one about which 
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the public needs constant reminding if we are not to 

precipitate purpopped answers that cause more problems 

than they solve." 
The scene is now set for the following chapter. It has been arqued that 
the alternatives to the strike discussed here, and the others of which 
they are a sample, are inappropriate as solutions to present problems of 
labour unrest in Alberta, and in Canada. We need, as Mackasey notes, a 
solution which substantially consists of Canadian parts, and, as Crispo 
argues, it must also recognize that, at least for the time being, the 
traditional labour strike is here to stay. What is presented in the next 
chapter is a proposal to restore the former efficacy of the strike in 


ensuring minimal levels of labour strife. This it is contended, satisfies 


the constraints outlined by both Mackasey and Crispo. 
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FOOTNOTES 
CHAPTER VI = ALTERNATIVES TO THE STRIKE 
1. The Firefighters and Policemen Labour Relations Act, R.S.A. 
1970, c.143, s.4, 9-153 as discussed in Chapter Three hereto. 


2. The Public Service Employee Relations Act, S.A. 1977, c.40, 
s.46-60, 93; as discussed in Chapther Three hereto. 


3. Walker, Kenneth F., The Role of Government in Industrial 
Relations, (1968), p. 2023; Isaac, J.E.; Compulsory Arbitration in Australia 
(Task Force Study No. 4), (1968), p. 13. 
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CHAPTER VII 


REVIVIFICATION OF STRIKE IMPACT: STAGE ONE 


OPENING COMMENTS 

At the onset of this paper it was stated that the approach taken 
here was to be diagnostic and prescriptive. Chapters Two through Six have 
been the diagnostic portion. It is hoped that these chapters have shown 
that the role of the strike in the negotiation process is to coerce com- 
promise by making the alternative to further concessions appear more 
costly. Further, the chapters attempt to demonstrate that the decline 
in the effectiveness of the strike-threat in ensuring labour peace has 
been, at least in part, due to the "insulating tactics" which have been 
undertaken by the parties. The diagnosis thus becomes that the deterior- 
ation of strike effectiveness, as evidenced by the generally rising 
incidence and increasing average duration of stoppages, is due to the fact 
that the economic impact is no longer as significant because the parties 
have acted to avoid it. The threat of a strike is less potent since the 
cost of disagreement has declined relative to that of the cost of agree- 
ment. 

Given this diagnosis, and in light of the argument of the 
previous chapter that alternatives offered to date are inappropriate, this 
chapter outlines stage one of the proposed prescription which, it is 
argued, will restore the past efficacy of the strike-threat system. The 
proposal offered is intended to revitalize the strike threat. The scheme 


maintains the entire industrial relations format under which we now 
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Operate, and simply offsets the insulating tactics such that the parties 
are again faced with the threat of serious economic consequences should 
they fail to settle. A simple and pragmatic solution which, in the words 
of Hameed quoted earlier (see Chapter One), serves to “reinforce the role 
and function of the strike in a way that our system of free collective 
bargaining is preserved with as little inconvenience to the pubdlic as 
possible." 

It is argued that the solution offered will restore the threat 
in the system and thereby reduce the number of actual strikes. Further, 
it will also serve to shorten the average duration of strikes through 
increasing the costs of continued disagreement once a strike has begun. 
Should these economic pressures be insufficient to induce settlement of 
a stoppage which is particularily disruptive, a second stage in the 
scheme, as outlined in the chapter which follows, would see government 
intervention to end the strike. Such intervention would not occur, as is 
now the case, on an ad hoc decision of ths Cabinet, but rather only when 
the costs of the stoopage, weighted by the essentiality of the disrupted 
service, outweigh the benefits to be gained by its continuance. The 
mechanics of the first stage of the proposal are outlined below, but 
first a brief review of the negotiation models and the role of the strike 


therein to emphasize the focus of the solution offered. 


COST-BENEFIT BARGAINING THEORY REVISITED 
In Chapter Two the negotiation models of Chamberlain, Pen, 
Stevens, and Mabry were examined. It was noted that all of these concep- 
tualizations have at least one element in common: that the underlying 


trade-off at issue in each is the cost of avoiding conflict by conceding 
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to the other side's demands versus the cost of refusing to concede and as 
a result thereof engaging in conflict. Simply put, in each of the models 
the pressure which coerces compromise offers is that the alternative to 
compromise is more costly. If the cost of refusal to compromise is less 
than the cost of compromise then, according to the theories, the force 
which ensures settlements will be insufficient and conflict will arise. 

Taking the model offered by Chamberlain, if we consider CMA 
(cost to management of agreeing to the union's demands) and CUA (cost to 
the union of accepting management's offer) as relatively fixed in respect 
to a given issue, | then we can focus on the effects of changes in CMR 
(cost to management of refusing the union's demands - ie. taking a strike) 
and CUR (cost to the union of refusing to accept management's offer - 
ie. calling a strike). Under these circumstances (fixed CMA and CUA) if 
either CMR or CUR decrease, then that party’s bargaining power is conse- 
quently increased. However, if both CMR and CUR decrease below CMA and 
CUA in relatively proportional quantums, then the strike becomes the less 
costly alternative and rationally, in theory, a stoppage will commence. 
The strike would then continue until such time as CMR or CUR rises above 
its alternative (CMA or CUA). 

Remember, for a moment, the discussion in Chapter Five where 
insulating tactics were reviewed. It was noted that such factors as 
automation, technological advances, stock piling, and strike insurance 
serve to decrease CMR, while factors like large strike funds, consumer 
credit, private savings, and employed spouses tend to decrease CUR. 

Given a constant CMA and CUA, then in theory (and in fact - as the 
statistics indicate) the more prevalent these factors, the more strikes 


that will be experienced. Simply, the cost of disagreement declines 
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relative to that of agreement and conflict becomes the rational choice. 
If the role of the strike-threat system, and the strike per se, is to 
make the alternative to agreement the more costly option, then the way 
to ensure that the role is achieved is to ensure that stoppages will 
indeed put severe economic pressures on the parties - ie. ensure CMR and 


CUR are greater than CMA and CUA. 


INCREASING THE COST FACTOR 

If it is agreed that increasing CMR and CUR will indeed make 
the strike option even less desirable, thereby reducing its use through 
increasing the effectiveness of the threat, then the next issue becomes 
developing a method by which to ensure that CMR and CUR generally remain 
higher than CMA and CUA. It is suggested that the Hameed model for 
"Responsive Bargaining''~ offers the means to achieve this. Through the 
instrument of a monetary penalty which would be imposed upon the parties 
should they fail to settle and indulge in a strike, the perceived cost of 
a stoppage can be manipulated such that the parties will, in most cases, 
consider disagreement too costly. The amount of such a threatened penalty 
would be determined principally on the criteria of offsetting the protec- 
tive measures the respective parties have undertaken. That is, the 
penalty would be calculated to neutralize the effect of the parties® insu- 
lating tactics. Simply put, through the threat (or actual imposition in 
the event of a strike) of monetary penalties the effects of insulating 
tactics can be offset such that pre-tactic CMR and CUR are restored. As 
a consequence the effectiveness of the strike threat is reinstated. With 
the potency of the strike threat and the impact of actual stoppages 
restored, strike activity and average duration should return to more nor- 


mal levels. 
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The proposed scheme would not only effect revivification of 
strike and strike-threat effectiveness; it also has the benefit of 
compensating the public for inconveniences it must suffer as a result of 
a strike. This would remove, at least in part, one of the major disecon- 
omies of the strike system. The equitable result derives from the fact 
that monies received from penalty levies on participants (both labour and 
management) in actual strikes would flow into the Province’s general 
revenue fund. The public at large is thereby indirectly compensated 
through tax subsidization. Although the compensatory effect is treated 
here as a pleasant by-product of the penalty scheme, it was in fact one 
of the major rationales Hameed argued for the mechanism when he developed 
it. In his words: 

"The law which safeguards the workers’ right to strike 

does not, at the same time, protect the freedom of the 

public to obtain goods and services while the strike is 

on. Conceptually and philosophically this is an unten- 

able position. If the law must quarantee complete 

Freedom for the strike and lockout it must, at the same 

time, guarantee corresponding compensation to the public 

for having suffered inconvenience and hardship during 

the strike," 

Notwithstanding that the priorities in the attributes of the 
system differ, the mechanics of the first stage of the revivification scheme 
proposed here follow closely, with a few modifications, the basics of that 
outlined for “Responsive Bargaining” in the Hameed paper. In passing it 
might be noted that the proposition of monetary fines being levied against 
protagonists has been suqgested by other authors.> However, none were 
found who went so far as to propose an actual plan for its implementation 
as does the Hameed paper. Unfortunately, since such a scheme has never 


yet been experimented with, the suggested effects can only be evidenced 


in theory. Nevertheless, there is evidence from Australia that the 
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threat of financial sanctions indeed may reduce incidence. Isaac has 
stated "...the mere existence of these provisions (fines) and the like- 
lihood of their use could well have been a factor in reducing the 
incidence of strike potion Later he also suggests that such fines 
have decreased the duration of strikes once they aire! If the analogy 
between the systems is acceptable, then it can be arqued there is some 
practical evidence as to the efficacy of stage one of the scheme being 


proposed. 


THE MECHANICS OF STAGE ONE 

As noted in Chapter Three, the Alberta Labour Act provisions 
dealing with strikes end at section 134 with rules regarding picketing. 
Thereafter there are no statutory procedures to ensure speedy settlements 
except where the stoppage is designated as an emergency dispute and 
sections 163-165 are applied. The scheme offered here seeks tc fill this 
void and at the same time augment the threatened costs in the strike-threat 
system and thereby, hopefully, avoidance of actual strikes. The outline 
which follows is geared towards the private sector Act (A.L.A.) as it 
covers the majority of Alberta employees. A few more of the details of 
the provisions of the entire scheme may be found in Appendix A in the 
legislative outline presented there. 
A Strike Mediation Board 

At the same time either or both the parties to a dispute in 
collective bargaining negotiations refer the matter to the Minister (of 
Labour) and request him to appoint a conciliation commissioner (s.104) 
each party will be required to nominate a representative to a Strike 
Mediation Board (S%8). The two nominees will then select a third person 


as chairman. The tripartite board will then, after performing certain 
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information gathering duties mostly related to the second stage of this 
proposal, sit in limbo until such time as a legal strike is actually 
called. If a settlement is reached without a strike the SMB is automat- 
ically dissolved. However, if a strike is in fact called the parties 
must notify the chairman of the SMB at the same time notification of 
intention to strike is served on the firm (two working days before the 


actual stoppage can legally occur - s.125(1)(c)). 


At some point within three days of the commencement of the strike 


the SMB will begin a daily schedule of meetings with the parties in which 
an attempt will be made to mediate a settlement. The first three days 
or less are exempt from the provisions to allow the cathartic effect of 
a strike to be ecnievens. The second function of the SMB is information 
communication. The SMB would, each day of the strike, inform all affected 
parties (including workers and shareholders via newspapers) the total 
accumulated losses from the strike to date by workers and the company 
respectively. In addition, the parties would also be told the period of 
time it will take to recoup losses accumulated to that date based on the 
premise that that party is totally successful in outstanding demands were 
the strike to conclude that day. The third function of the SMB is to set 
out, at the beginning of each days, an amount which the parties must pay 
as a penalty for engaging in the strike (which also compensates the public 
for the inconvenience thereof). The three functions are more fully 
explained below. 
The Mediation Function 

The mediation function of the SMB fills part of the gap in the 
present A.L.A. referred to earlier. Under the scheme proposed the parties 


will be compelled by law to meet daily and attempt to resolve the dispute 
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with the aid of SMB mediation. This will end the wasteful practice of 
negotiation break-offs where parties simply do not bother to meet, some 
times for weeks on end, while a strike drags on. Forcing the parties 
together daily makes them continually face the issues. The effectiveness 
of this will be heightened as 4 rasult of the information and penalty 
levy of the second and third SMB functions which will be outlined at the 
beginning of each daily session. Of course there may well be times when 
forced continued bargaining will have an adverse effect on the dispute. 
In such cases it will be in the SMB*s discretion to adjourn the meeting 
For the day. Adjournment could be continued over a short period, but with 
the stipulation that negotiators must be present each day when the recoup- 
ment and penalty figures are presented (functions two and three of the 
SmB). It is argued that continually bringing the striking parties together, 
revealing the costs of procrastinating settlement, and mediation of neqgo- 
tiations will go a long way to aid dispute settlement. Certainly it will 
be a vast improvement over simply sitting back and letting strikes stretch 
on, often without even any plans for further negotiations. The psychological 
effect on negotiators of having to daily face the issues may in itself go 
a long way in shortening a dispute. 
The Loss Recoupment Calculation 

In Chapter Two an example of strike costs to the worker was 
offered. It showed that a two week strike over a two percent wage increase 
on a six dollar per hour base which ends in management capitulation costs 
the worker $480.00 in lost wages. It would take him 1.9 years to recover 
that based on his marginal gain from the strike. Although the example is 
overly simple, it illustrates in type the calculation which the SMB would 


make. It is argued that if both sides are daily made aware of how long 
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it will take them to recover losses sustained to that point even with 
total success, there will be a greater tendency to strive for settlement. 
This aspect of the scheme has been added to the Hameed model as a result 
of a discussion with striking workers. The reaction of the workers to 
a rough calculation as offered in Chapter Two, modified to their situation, 
was much stronger than expected. All became much less adament about the 
benefits they would get from the stoppage. The sample was small, but it 
is argued that the effect of the information is fairly predictable. At 
the very least this Function ensures that the parties are well aware of 
the costs of the dispute, and as a result the efficiency of the threat, 
as illustrated in the negotiation models, is increased. As mentioned, 
the SMS recoupment calculation would include not only total losses to 
date, but also the length of time it will take to recover those losses 
assuming total success by the respective party. 

At first glance it appears the information will be of more 
effect on union members than on management. Management is typically 
much more aware of profiteloss calculations than the average worker. Howe 
ever, it is doubtful many companies calculate a recoupment period. Even 
sO, being faced daily with the hard facts just before negotiations commence 
will no doubt be of significant impact. Further, through the media share- 
holders will be able to learn the loss situation. Hence there will be 
pressure on the executive to settle from that source. 
The Quantum Of The Monetary Penalty 

The third function of the SMB - to levy the monetary penalty - 
is very important to the revivification scheme. It is certainly the most 
innovative, and is probably the most controversial aspect of the proposal 


being offered here. It is to be remembered that the penalty levy is 


u ‘ nh Vi 
ne ho a Ai Mm 
Bis 


mt 


ot atodsow old toa x. | 
earn 


snokdeuéie “aiutlt of ‘bertinat | 
end Juoda! Jnomabe opel nal) — at 
3) dud (lipo ee elQmee att | 
sh watde tlhe Veta REF eben To Ye ene Yn 

to stank Ife eee Betieny’ nae Borie | onal . 7 ms | 
dace? ony To yereal te fy hueen 66 bre co fuga ‘ata ak np - 
camaltiinds ye) Vbeniemonit/iat gabebien chasis topple an Baden wale 
of teudnl feted yine 208 etatend bfien, tui dates sranigetions aid 
bavacl onodd cavemed ot stem dT iy 46 sings 46 Amgen ery tele wa nd 
yttey cetlieton bog YT: 28@200a° tasod B ar 


all | 
nom Wiad Liaw neeteiawe and wimaris d, eonelg fatd4 re ont “i 
stays dt duoageas teemegeces 00 ett) emadeiany Olu 4 ii 7 : 


wot ~ 4evveu weetava Gi ghd eet dalvoles #ci~71e19 jo ri 

hava .batiod draweecae 6 v hiductban ee insamsa rig noemgies wd 
ammeanoo encttyl tape .qsOwee Saar ate rar ote djl lien’ — ) 
_eibitatta aber uct? Agumtd: etiam) a Seargnt sngok Erne ‘9e e« 
a cttw wiped ate ankauaee dae ead tral, OF pews 
eoTURS bai ve aieinw ov beremadnctid 


~ oo yan: 


ey 


- vient ile he et? weit ial 

deos gtd enero et PT sma 

fradgory ahd’ 6 daages | ie i es 
. ee 

ek emt yolnren ‘ead % 


148 


intended to offset the negative effects of insulation tactics on the 
strike system. The penalty should also reflect the reasonableness of the 
stand of the respective parties. That is, it must be keyed to culpability 
for the stoppage. Hence, in setting the daily dollar amount of the 
penalty for each party the SMB would consider two criteria: 1) the 
extent of the present economic impact of the strike on the respective 
parties; and, 2) using the conciliator's recommendations (or, if the 
second step was used, the conciliation board report) as a benchmark, the 
differential between the settlement level therein and the last offer of 
the respective parties. The first criterion aims specifically at offset- 
ting any insulation tactics undertaken by the parties. For example, if 

a firm is participating in a strike insurance scheme the benefits, or a 
part thereof, can be counterbalanced by an appropriate levy. The same 
holds for strike-pay benefits which are overly generous, revenues from 
Operating a struck plant, etc. 

It will be the duty of the SMB to identify sources reducing the 
impact of the strike and to compensate for them in its levies. This it 
must do without interfering with or changing significantly the relative 
bargaining power of the parties. The task will not be easy, especially 
in respect of the striking employees, as the parties will no doubt seek 
to secret their cushion sources. Precise accuracies in levies are not, 
however, expected. Nor are they necessary so long as fines are not overly 
harsh. The function of this criterion is to ensure the economic impact 
of a strike will be fully experienced so that the duration of any such 
stoppage will be minimized. Further, since the SMB and penalty system 
will automatically be a part of every strike, the parties will be well 


aware in pre-strike negotiations that any preparatory activities will do 
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little to ward off the economic woe impending should they fail to settle. 
Hence the potency of the strike threat will be restored. 

Restoration of the strike threat effect is the key goal of the 
scheme. If the economic threat is restored so will be the efficacy of the 
strike-threat system to coerce peaceful settlements. The consequence of 
that is that the incidence of strike activity will also decline. It 
should not take may strikes under this system before both labour and manage- 
ment in Alberta realize that the cost of disagreement can no longer be 
avoided. Henceforth when the bluff is called the consequences will be as 
dirs, if not more so, than ever before notwithstanding any insulating 
activities the parties might devise. 

The second criterion to be used in establishing the daily penalty 
to be levied against the parties = the differential between a party"’s last 
offer and the conciliation benchmark - is aimed at added coercion to force 
the parties to alter their positions and move closer to the contract zone. 
Parties who agree to the benchmark would not be subject to this penalty 
factor. The factor would be calculated at a percentage of the differential, 
and that percentage would be the same for both parties on a given day. 

Thus the party furthest from the benchmark would pay more than the one 
which moves closer to it.” Increased offers and reduced demands are there- 
by rewarded through decreases in the penalty payable. Another important 
feature of this factor is that the percentage element would increase as 
the strike drags saws, This would serve to mount increasing pressure for 
settlement. 

These criteria must be the only ones considered by the SMB. Any 
issues of the relative equities of the parties* stands are extraneous and 


must not enter the calculation. On appeal by either party the board might 
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be required to justify its levy, based on the allowed criteria only, to 
the Minister (of Labour). Aside from, as Sherman puts it, “practical 
considerations such as how much the disputants could pay and still have 
a bargaining opportunity", | these constraints would be the only ones on 
the SMB. Flexibility in tailoring the scheme to each stoppage is crucial 
to its effectiveness. The daily amounts of penalties for the respective 
parties would, as previously mentioned, be set out at the onset of each 
day's negotiations. It would also be useful to set out the total fine 
incurred to that date by the respective parties to ensure they are acutely 
aware of the costs resulting from their continued failure to settle, 
Those Subject To The Levy 

In regards to management, it is clear that the company would be 
liable for all penalty amounts levied against its side. The union side, 
however, poses somewhat of a problem. Clearly the penalties would be much 
more effective if they were collected from the individual strikers. 
Unfortunately, the administrative nightmare this leads to is prohibitive. 
Thus it is best to levy a proportion of a total assessment against each 
individual employee on strike, but make the union responsible for collec- 
tion and submission of the aggregate. Any sums it fails or agrees not to 
collect from its membership it would then be responsible for from its own 
sources. This scheme has the immediate effect desired on the strikers, 
yet makes enforcement a feasible task. All penalty amounts due would be 
submitted every three days with any amount outstanding (since the last 
due date) just before settlement to be forgiven. Any overdue accounts 
would be collected as against the union or company like a legal debt in 
the same fashion as other monetary penalties under the A.L.A. (eq. ss.168- 
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Disposal Of The Penalty Proceeds 
The levies collected by individual SM8s would be deposited in 


a “Strike Compensation Account" (SCA) maintained by the Treasury Depart- 
ment. The SM8s would of course be required to submit appropriate records 
to facilitate auditing of the proceeds. The SCA would accumulate for 
each fiscal year at which time its balance would be published and then 
funneled into general revenue. In this way all Alberta citizens would 
indirectly benefit from the scheme through subsdization of government 
revenues which would otherwise come from tax sources. The subsidization 
of tax revenue offers at least some compensation to the public for the 
inconveniences they must suffer as a result of strikes. Publication 
serves the dual purpose of giving the public some consolation, while at 
the same time communicating to strike participants and advocats a warning 


of some of the costs of such activity. 


SUMMARY 

In this chapter stage one of the proposition being put forth 
in this thesis as an immediately viable solution to current levels of 
labour strife in Alberta has been outlined. The scheme fully retains the 
Alberta industrial relations system as it now operates. As a result, it 
represents much less disruption to the system than other alternatives 
offered to date. Basically the solution offered here merely sets out to 
offset labour and management tactics which insulate them from having to 
suffer the costs normally associated with engaging in strike activity. 
A second criterion in the monetary penalty relates the quantum of the 
penalty to the reasonableness of the parties* position, as determined by 
the conciliation benchmark. The fines are set and collected by a 


"Strike Mediation Board" (SMB) which would be set up to fill the present 
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void of procedure in the A.L.A. once a stoppage begins. The SMB*s functions 
also include communication of accumulated losses and recoupment periods 

at the opening of each day*s negotiations. The compulsory daily negoti- 
ations would also be mediated by the SMB. 

This first stage of the scheme for revivification of labour 
strike utility will have a dual effect. First, it will reduce strike 
incidence through restoration of the potency of the threat which thereby 
reduces resort to conflict. Second, it will reduce the duration of those 
strikes which will inevitably occur by ensuring that failure to compromise 
is an increasingly costly alternative. 

It is recognized that some strikes may, in spite of the operation 
of stage one, drag on past the point of their utility. Further, in some 
cases there will be a need to intervene in certain essential service 
stoppages should settlement not be reached quickly. In the chapter which 
Follows the second stage of the proposal being made here is outlined. 

Stage two is a government intervention scheme that utilizes a cost-benefit 
analysis technique, which may be weighted by an essentiality factor, to 
determine the point at which the economic costs of a strike begin to exceed 


any economic benefits which could be derived from its continuance. 
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FOOTNOTES 


CHAPTER VII = REVIVIFICATION OF STRIKE IMPACT: STAGE ONE 


1. It is recognized that, as is illustrated by the Mabry 
model and recognized by Chamberlain (see Chamberlain, Neil W., and Kuhn, 
James W., Collective Bargaining, (1965), pp. 182-189), the perceived 
costs of agreement to a given offer can be manipulated through bargain- 
ing tactics. However, for purposes of the argument being presented here 
this fact need not be considered. The probability factors associated 
with CMR and CUR, incorporated in the Pen and Mabry models, are also 
ignored in this discussion as they would add little to the insights 
sought, and serve only to complicate the analysis. 


2. Hameed, S.M.A., “Responsive Bargaining: Freedom to Strike 
With Responsibility", Relations Industrielles, Vol. 29, No. 1 (March 
1974), pp. 210-217. 


Se WDidsesi pe 212. 

4. Ibid., Pe Zl 2ie 

5S. For example, Professor Roger Sherman of the University of 
Virginia (Economics Department) suggested adoption of a "public inconven- 
ience charge” to be levied against the parties to a public service stop- 
page. Sherman was commenting on Stevens® article on compulsory arbitration 


discussed here in Chapter Six (see note 13 thereto). See “Criticism and 
Comment", Industrial Relations, Vol. 7, No. 2 (February 1968), pp. 183-185, 


6. Isaac, J.£., Compulsory Arbitration in Australia (Task Force 
Study No. 4-1968), p. 28, (brackets added). 


Temes bAdege cease 


8. Hameed, op. cit. (see note 2), p. 320, suggests the period 
for this ventilation of emotions be 3 days as it is short enough not to 
cause serious pudDlic inconvenience. He suggests it could be made longer 
or shorter depending on actual experience. 


9, It is recognized that in respect of non-monetary issues 
quantification in dollar terms is difficult. However, as noted in Chapter 
Une, most strikes are majorily concerned with economic terms or at least 
terms which can, even if crudely, be reduced to dollars and cents. 


10. Hameed suggests that the percentage begin at 1% and increase 
by an additional per cent each day (op. cit. (see note 2), p. 321). 


11. Sherman, op. cit. (see note 5), p- 184. 
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CHAPTER VIII 


RATIONALIZED GOVERNMENT INTERVENTION 


OPENING REMARKS: GOVERNMENT INTERVENTION POLICY 

In this chapter the second stage of the revivification scheme 
being offered will be outlined. S8efore delving into the mechanics a brief 
background to government intervention may be useful. The premise here is 
that there will always be at least a few strikes in which the government 
will have to intervene to ensure the health and safety of the public. It 
may also be arqued that there will be cases where a dispute pointlessly 
drags on and intervention is advisable to ensure needless losses are not 
suffered. As has been noted previously in this paper, present provisions 
for government intervention in "emergency" disputes (A.L.A. ss. 163-165) 
are based on the squeaky wheel principle. The Act states: "Where in the 
opinion of the Lieutenant Govenor in Council an emergency exists...". In 
so stating it leaves ample room for parties adversely affected by its 
provisions to justifiably perceive capriciousness in its application. 

Some argue it would be better to simply list essential industries 
and prohibit strikes therein as has been done with police and fire services. 
The problem with this approach, as Federal Labour Minister Munro has 
recognized, is that “if we try to define what industries are essential, 
where does the list end?" He cites two illustrations of the problem. 

The first was the case of the 1973 light bulb changers strike in England 
which brought traffic in major centres to a standstill. The second 


illustration was the dispute of the elevator construction workers in 
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Canada the same year. This latter stoppage tied up $800 million in 
construction and caused havoc in hospitals, nursing homes and other 
essential services. Who, Munro asks, would have considered these essential 
services before the fact? His conclusion is that there can be no broad 
categorization of industries as essential, but rather only certain strikes 
which can be considered as unacceptably disrupting essential services. 

The Woods Report came to a similar conclusion.“ 

Emergency situations are not limited to danger to public health 
and safety. Indeed even under the present statutory provisions an 
alternative criterion for issuance of a back-to-work order is when “unrea- 
sonable hardship is being caused or is likely to be caused to persons who 
are not parties to the dlepabest Further, essential services are not 
necessarily static over time. What is an essential service in winter may 
not be so in summer and so on, Hence any statutory government policy on 
intervention must be flexible, yet offer objective criteria through which 
to justify the work order and its consequent imposition of compulsory 
arbitration. 

Philosophically, in the democratic framework, rationalization of 
government intervention in labour disputes poses a difficult problem. Dicey, 
writing at the turn of the century when government labour legislation was 
a fledgling concept, recognized this when he queried: “How can the right 
of combined action be curtailed without depriving individual liberty of 
half its values; how can it be left unrestricted without destroying either 
liberty of individual citizens or the power of the government?" parceda 
suggests that the answer which can best be justified on its foundations in 
economic equity lies in conceptually and operationally relating interven- 


tion policy to cost criteria. This, he suggests, would theoretically 
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bridge the gap between the Smithsonian laissez-faire doctrine and the 
Hobbsonian-Keynesian school of increased government intervention. The 
Smithsonian doctrine, which traditionally dominated public policy on 
labour disputes, is clearly giving way to the increasingly popular 
interventionist school. This has been especially so in Canada since the 
P.C. 1003 (and its peace-time equivalent - the Industrial Relations and 
Disputes Investion Act of 1948) copied the Wagner Act approach. A quarter 
of a century later, Hameed*s model to rationalize intervention offers a 
welcome means to compromise. 

The Hameed theory links the costs and benefits of a strike to 
public intervention policy. As a result it offers much more objective, 
and therefore acceptable, criteria for invocation of emergency measures. 
At the same time it allows the flexibility necessary to handle the 
dynamic issue as to when in fact a given stoppage amounts to an unaccept- 
able disruption of necessary services. The theory seeks to establish "a 
conceptual relationship between the freedom of a union to strike and the 
right of the society to receive goods and services, uninterrupted" .° A 
more important aspect for purposes here is that the constructs of the 
theory can be operationalized by converting the concept of freedom per se 
into that of economic freedom and the costs thereof. A criterion for 
government intervention policy in labour disputes is thereby created. The 
model Hameed offers for intervention policy forms the basis for the 
mechanics of stage two in the proposed revivification scheme offered in 


this thesis. 


THE MECHANICS OF STAGE TWO 
In his "Responsive 8argaining” paper Hameed suggests that a 


penalty-compensation scheme, such as forms stage one of this proposal 
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outlined in the previous chapter, would be sufficient to constrain essen- 
tial service strikes to a degree which preceludes necessity of a procedure 
for settling emergency Greputeet4 The approach here is less optimistic. 
Certainly the incidence of emergency disputes will be lower than is pre- 
sently the case. However, it is argued there will still be situations in 
which continuance of a stoppage would be intolerable even given that the 
parties afe paying the prica. The following model sets criteria, based 

on those factors which are practically measurable under a cost-benefit 
scheme, on which the decision to order workers back on the job, and impose 
arbitration, ought to be made. 

Cost and Benefit pactore: 

1. Value of Total Production Lost (VTPL) - each day that a 
strike continues additional manedays are lest. Each man-day represents one 
additional Resource Unit Unemployed (RUU).” VTPL can be considered the 
aggregate of the dollar value of productivity loss. It can be calculated 
by multiplying the man-days lost due to the strike by the value of the out- 
put per man-day of the bargaining unit at the company being struck, Thus, 
as the strike continues the plotted path of the VTPL would reveal an in- 
creasing function, At early stages in production industries there may be 
a lesser slope to the curve while inventories are used up. Any revenues 
flowing from such stockpiles (not compensated for by the stage one fines) 


are to be deducted from the vTpL. 2 


2. Discounted Net Benefit (DNB ) - is the benefit which the union 


members derive from the strike. Technically it is equal to the negotiated 
wage increase over the contract period plus strike pay (or that part not 
compensated for in stage one) less continuing loss of pay during the strike 


(and any penalties payable). However, since the negotiated wage increase 
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and, perhaps, the duration of the contract, will not be known until actual 
settlement is reached, Hameed suggests that the conciliation award be used 
as the benchmark for calculating DNB. This, he suggests, introduces a 
normative element in the intervention process akin to incomes Boleyn. 

A weighted average calculation based on composition of the bargaining unit 
would be applied in those units where a pay scale is involved in order that 
a more accurate aggregate value can be used in the intervention calculation. 
The loss of pay figure would be derived from the weighted value of the 
daily wages foregone by the strikers based on the pay scales of the 
previous contract) Since the benefit factor is a static value (ie. the 
total to be gained over the life of the contract) and the loss factor 
cummulates as the strike continues (less allowable strike benefits), a 
plotting of the DNB over time would indicate it is a function with a 
negative slope. 

3. Emotional and Institutional Benefits (E18) - by far the most 
difficult, and perhaps impossible, factor to calculate is that of the 
emotional and “political” benefits of a strike. Nevertheless, if we accept 
the doctrine that every human interrelationship system must have an 
institutionalized mechanism for the periodic release of pent-up emotions 
in order to avoid what Hameed calls a Marxian antithesis, then, since the 
strike performs this function in the industrial relations system, some 
allowance must be made for its benefits when calculating an intervention 
point. Theoretically this cathartic benefit would be an increasing function 
in the early stages of a stoppage which would peak at some unknown point. 
Thereafter it would begin to diminish rapidly as strike duration increased 
and tempers again flared. Conceivably EIB could become negative in a 


long drawn out Bispite Unfortunately, until techniques of quantification 
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in the behavioral sciences improve, it will be impossible to measure with 
any validity the effects of a catharsis on saving man-days which might be 
lost through slowdowns, absenteeism, petty grievances, or even additional 
strikes in relation to a single bargaining unit. Hence, for the time being, 
the most practical approach is to set a constant value for £18. This 
approach, while still making an allowance for EIB, avoids resort to 
unrealistic attempts at estimations. 

The problem becomes what should that constant value be. It must 
be low enough not to unduly affect the appropriateness of the calculation 
yet significant enough to reflect the real benefit which is derived from 
the ventilation of frustrations. When Hameed tested his intervention 
policy model on data from the 1966-1967 Algoma Steel strike he took the 
difference of excess man-days lost in Australia (where frustration from 
compulsory arbitration has led to very extensive wildcat strike activity) 
over Canadian man-days lost for 1966. From these figures he calculated 
a national saving from the lower incidence of institutionalized strikes. 
This figure then served as the EI8 for the test (which verified the shapes 
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« Unfortunately, although this may 
be appropriate when dealing with a large national strike, such a figure 
seems inappropriate for calculations for intervention in single plant and 
smaller Alberta stoppages. The focus here is the cost-benefit to an 
individual company and EIB must reflect this smaller scale. 

Given that the true value for EI8 cannot readily be derived it 
is clear that any proxy value will be subject to justifiable criticism. 
However, the substitute measure offered here represents at least a 
defensible approximation of the micro level value of this benefit. The 


solution suggested is that one figure be set to be used for all disputes 


in a given year (thus simplifying and minimizing the necessary data 
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compilation and calculation). That figure would be calculated annually 

by staff of the Research Branch of the Alberta Department of Labour. The 
calculation would involve determining the annual man-hour losses incurred 
by firms due to absenteeism, slowdowns, petty grievances and any other 
loss factors considered the result of industrial frustration (for example, 
the cost of sabotaged equipment) in the six months prior to a strike. 

From that would be subtracted the losses from these factors experienced in 
the six months following a strike. The average annual value of the net 
figure for all strikes would form the value of EIB in the immediately 
Following year. Admittedly this ignores any of the psychological benefits 
workers derive from the catharsis, but such are at present simply unquant- 
ifiable. 

The data would be compiled from a compulsory information sheet 
sent to each company experiencing a strike in a given year. The firms 
would derive the information from their business records plus, knowing 
what was expected of them, any necessary additional records kept. The 
effects of inaccuracies and untruths would be, in large, minimized in the 
aggregation and averaging process. The total average estimate of man-hours 
lost from pre-strike industrial tension would then be multiplied by the 
weighted average hourly wage for the province (a statistic already avail- 
able). This would give an approximation of the dollar savings derived on 
the average for that year from the EI8 of a strike. It may well be 
preferable to use the value from a three year moving average (or such 
other arrangement as experience dictates) rather than to rely just ona 
single year. Whatever, the figure would be applied as a constant 
(horizontal slope) in all intervention point calculations for all disputes 


in Alberta in the given year thus avoiding the inequities of separate 
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“qguesstimates" for each strike. 

4. Value of Net Social Benefit (VNSB) - is a very simple factor 
since it comprises of merely the two benefit curves (DNB and EIB) and a 
cost curve which represents the loss of economic freedom (LEF) to consumers 
and other producers etc. Operationally, since the psychological aspects 
cannot be included, LEF is the same as VTPL. Theoretically, if the value 
(VNSB) were plotted it would be convex to the "x" axis. However, since 
EIB must be treated as a constant, the graph of VNSB in practice would be 
an outward shifted duplicate of the DNB curve (as modified by the subtraction 
of LEF). 
The Point Of Intervention 

The derivation of the point at which government intervention to 
halt a strike becomes justifiable in the economic sense can be illustrated 
algebraically or graphically. For simplicity and brevity the latter only 
will be used here. Further, although a marginal approach might also be 
used (ie. applying marginal operations to the daily values of VTPL and VNSB 
to yield the "Value of Marginal Product Loss = VMPL , and VMSB - the 
"Value of the Marginal Social Renefitt >) the model will be put forth here 
using the variables in the absolute sense. Figure 8-1 shows a graph of 
the above enumerated cost and benefit factors as they would appear modified 
by the practical measurement problems noted. © As can be seen VNSB is a 
declining function; as the strike wears on its benefits become decreasingly 
significant. VTPL is an increasing function since the economic loss result- 
ing from the stoppage rises with the number of manedays (RUUs) lost. Until 
point u the benefits of the strike (VNSB) exceed the costs (VTPL) indicat- 
ing that government intervention, economically speaking, is unwise. 


The intersection of VNSB and VTPL marks the end of this relationship and 
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Figure 8-1 
Phase One: Phase Two: 
Costs No Government 1 Government 
or Intervention l Intervention 
Benefits 
(3) 
| 
| 
| 
l 
EIB 
ot 
RUU 


further prolongation of the dispute will be costly to both the parties. 
Hence, the point at which government intervention becomes justifiable is 
when VNSB = VTPL. The fact that intervention at this point becomes 
defensible does not, however, necessarily mean such action ought to be 
undertaken. The government might well be advised to enter the dispute 
earlier, later, or not at all depending on the essentiality of the industry. 
The Essentiality Factor 

In Hameed's macro-effect model allowance for the essentiality of 
the services being forgone as a result of the stoppage is implicit in the 
calculation of L& and VTPL. In the present model, since the social and 
externality costs have not been included, LEF has been equated to VTPL. 
In addition, since the model has been keyed down to the micro scale of the 


individual firm being struck, VTPL reflects only the aggregate dollar value 
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of productivity lost to the firm. Essentiality of services cannot be 
said to always be reflected by the dollar value of productivity lost to 
the firm. Further, EI8 has been treated here as a constant and only 
concerned with frustration-induced loss recoupment for the firm. The 
result of these two changes is that the essentiality of the services being 
disrupted is no longer implicit in the calculations. The model as presented 
here is concerned only with dollar losses to the firm and fails to allow 
for the fact that the losses to the society in general may be much more 
severe than the dollar value of production lost to the firm. Hence it is 
suggested that an additional factor be added which would account for the 
necessity of the affected services in the community. Again quantification 
poses a problem, but it can be arqued that the simple procedure of increas- 
ing the VTPL factor would operationally achieve the desired effect. 
Admittedly, conceptually, the severity of sufferance flowing from loss of 
essential services is a rising function as strike duration increases. 
However, in light of the valuation problems of the concept it is suggested 
that a constant percentage value be used in calculating the additional 
"costs" of a strike related to the essential nature of the services which 
are interrupted. Tha averaging effect of this method is again seen as 
avoiding unresolvable disputes as to the daily rise in marginal losses 
Flowing from this source. 

The plaguing problem, as noted by Munro and in the Woods Report, 
is defining what is in fact an essential industry since it is indeed a 
dynamic concept on which many factors operate. Notwithstanding the 
philosophical vacillation, the solution being suggested is that a series 
of five levels of essentiality be set out in increasing order. Each level 


would identify the types of hardships and community affects to which it 
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Ought to be applied. Associated with each of these levels would be a 
percentage value which would be used as the quantum by which VTPL would 
be increased in order to calculate the intervention point as weighted by 
the essentiality factor. Further, should any strike result in unexpected 
hardships or risks to the community (as, for example, the English light 
bulb changers strike did) a factor level could be applied or the existing 
level changed to a higher one while the stoppage was in progress. Hence 
the necessary degree of flexibility to cope with changes in the serious- 
ness of a disruption is incorporated into the system. The percentage 
values and the definition of hardships for the five levels are best to be 
set by actual experience. However, the following is offered as a prelim- 
inary schedule: 1) level five - direct danger to health and safety - 50% 
factor; 2) level four - transport, utility or sanitation interruptions - 
40% factor; 3) level three - educational and training disruptions (eq. teach- 
ers, custodians, etc.) - 30% factor; 4) level two - governmental disruptions 
in Sseueral a - 20% factor; and 5) level one = stoppages which have serious 
adverse effects on other firms of which the struck firm is a customer or 
supplier, or which will unusually inconvenience the public - 10% factor. 
Again these levels and figures, although more than just eHimeicade are 
offered as food for thought rather than as wholly defensible or optimally 
effective categorizations. Further, the identification of levels with 
particular industries is done for brevity here; such should be strictly 
avoided when setting out the proper definitions. 
Stage Two Duties Of The SMB 

Earlier it was mentioned that, shortly after formation, the SMB 
would perform duties related to this second stage of the proposal. Basic- 


ally these duties amount to gathering the requisite data and setting up 
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the necessary formulations with which to derive the intervention point. 
Specifically, the SM8 must compile statistics for: 1) the average value 
of the output per man-day in the bargaining unit of the company about to 
be Xuan (to be multiplied by man-days lost as the strike progresses to 
arrive at VTPL values); 2) revenues flowing to the firm, after the strike 
commences, from inventory buildups (or those amounts thereof not offset 
by fines - this value is to be deducted from VTPL until depleted); 3) the 
aggregate gain or benefit the workers may receive from the strike (to 
calculate DNB); 4) the level of strike pay benefits workers will receive 
(or those amounts thereof not offset by fines - to add to DNB); 5) the 
weighted average aggregate daily losses to the workers from forgone wages 
(to subtract from DNB); and 6) taking the given constant for £1B and the 
derived value for DNB, less LEF (here VTPL), the value of VNSB8. To 
sufficiently empower SMB members so that they can compel the parties to 
divulge necessary data, persons appointed as members of a SMB will have 
the powers of a commissioner under The Public Inquiries heey as do 
conciliation board menbers’” and “Public Emergency Tribunal" officers.-> 
After compiling all the necessary cost and benefit factors that 
can be established prior to the stoppage the SM must make its initial 
decision as to which of the levels, if any, of essentiality the dispute 
falls into. Application of the appropriate factor would increase the 
VTPL and hence reduce the length of time it takes to reach the intervention 
point. After the strike commences calculations of extrapolations will 
reveal the date at which the dispute will pass into the intervention zone. 
This information should be revealed just prior to its arrival (ie. a day 
or two before) in order to get mileage from the extra spurt of pressure 


to settle it may offer. The Minister (of Labour) would also be notified 
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when a dispute was about to pass into the intervention zone. The final 
decision to actually halt the stoppage and apply the emergency provisions 
would remain that of the Cabinet. The difference is that under this new 
system any such action would be entirely justifiable on economic grounds. 
Further, by making it clear to both parties that any further continuance 
of the strike past the intervention point serves only to cost them amounts 
which they cannot hope to recoup from the expected settlement, resistance 
to intervention should significantly diminish. The losses incurred from 
frustration tactics protesting intervention, such as the slowdown recently 
conducted by air traffic controllers in protest of the back-to-work order 
issued against premise would also be minimized. 

In short, this second stage does not attempt to change the locus 
of authority for the decision to order strikers back to work. It is 
intended merely to offer an objective policy or criteria on which to base 
that decision. Use of objective policy would remove the perceived 
capriciousness with which such orders are now made. in doing so animosity 
towards the final settlement, which is an arbitral imposition, will hope- 
fully diminish with the benefits of improved industrial relations over 
the term of the "agreement". There are, however, two modifications which 
should follow this new intervention policy. Firstly, since there is no 
economic justification for it, the government ought to be precluded from 
intervention in any dispute which has not yet passed into the calculated 
negative benefit zone - ie. left the zone of non-intervention. Secand,: 
although the dispute will not technically be an "emergency" (under the 
present definition given in section 163 of the A.L.A.), it is argued that 
if any stoppage is meaninglessly prolonged such that while in the inter- 


vention zone the possibility of any settlement is very remote, then it 
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should be halted and arbitration imposed. A survey of Alberta strike 
statistics reveals that on a suprising number of occasions strikes have 
simply gone on indstinitely;—” Workers find other jobs and management 
hires new staff - the union simply disintegrates. Although the penalty 
scheme in stage one may well reduce the incidence of this occurrence, it 
is not intended to modify the relative normal bargaining power of the 
parties. Intervention and arbitration appear the most effective way to 
end such unproductive labour strife. Invocation of this additional 
authority might be limited by necessitating an appeal from the SMB for 


its application. 


SUMMARY 

The present chapter has been used to outline the second stage in 
the proposed revivification scheme. It is a scheme under which government 
intervention in labour disputes is rationalized through use of objective 
criteria to determine the point at which intervention will take place. 
Like stage one, inclusion of this second stage in the present labour 
relations framework involves minimal disruption to the status quo. The 
main argument for adoption of such a system is that it removes the perceived 
capriciousness of the present system. Entrenching objective criteria on 
government intervention policy ensures equity in the system. The economic 
rationality will also serve to minimize losses culminating from the 
recalcitrant reactions which accompany back-to-work orders and their 
consequent arbitral agreements. 

The intervention calculation is admittedly a complicated process 
in which some of the variables must be approximated due to the present 
status of measurements in the social sciences. Hopefully the situation 


will improve in the not too distant future. Nevertheless, it is arqued 
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that even as it stands the model can be practically operationalized. 

Once in use it may well be found that there are more accurate ways to 
establish parameters and variables, but the importance of the proposition 
lies in its principle. It has been stated here that strikes are inevitable 
even under the constraining effects of the first stage of the revivification 
scheme. As long as there are strikes there will be times when, even though 
the parties are willing to suffer the consequences, the public cannot be 
expected to bear the burden. At some point the welfare of the many must 
outweigh the welfare of the few if the community is to continue to function. 
That point, in the labour relations sense as much as in any other sense, 
ought to be determined as objectively as possible. 

The government, as the elected representatives of the majority, 
must remain the decision centre as to when to impose the welfare of the 
majority at the expense of the freedom of the minority. The scheme 
offeredhere for government interference in labour disputes maintains the 
Cabinet as the ultimate decision makers, but imposes quidelines for the 
decision. The squeaky wheel principle can produce inequitable results; 
the interests of the vocal majority may override the disputants" economic 
freedoms before such could be rationally justified. If those who suffer 
the less of freadom cannot be mechanically shown justification for their 
loss, then by human nature they will resist it and less visible labour 
strife losses will occur. Government intervention in labour disputes is 
a necessary evil in our interdependent society; rationalization of it 
will at least reduce the evil. 

The concluding chapter to this thesis which follows offers a 
summary of the main points which have been argued in this and the preced- 


ing chapters. It also contains a discussion of some of the limitations 
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of the study, as well as final conclusions and suggestions for further 


research. 
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FOOTNOTES 


CHAPTER VIII - RATIONALIZED GOVERNMENT INTERVENTION 


1. Munro, J., “Arbitration in Essential Industries", Labour 
Gazette, Vol. 74, No. 4 (April 1974), p. 257. 


2. Woods, H.D., Chairman, Task Force on Labour Relations, 
Canadian Industrial Relations, (1968), pp. 169-174, paras. 575-595, 


a Are lehles Se 163(1)(b). 


4. Dicey, A.W., “Lectures on the Relation Between Law and Public 
Opinion in England During the Nineteenth Century", as quoted in Anton, 


Frank Re, The Role of Government in the Settlement of Industrial Disputes 
in Canada, (1962), p. 245. 


5. Hameed, S.M.A.y "A Theory of Strike Cost and Government 
Intervention Policy", Indian Journal of Industrial Relations, Vol 7, No. 
2euectober 1971), po. 155-173. 


6. Ibid., p. 155. 


7. Hameed, S.M.A., “Rasponsive Bargaining: Freedom to Strike 
With Responsibility”, Relations Industrielles, Vol. 29, No. 1 (March 1974), 
op Ate 


8. The cost and benefit factors to be outlined here are those 
set out by Hameed in his original paper on the subject (op. cit. (see note 
5) pp. 163-170). However, in that paper the model is designed for total 
effects of a strike on the economy using Leontiff input-output techniques 
and backward-forward link coefficients for industries. The interest here 
is in applying the model to a single firm and the isolated economic effects 
thereon of a strike, hence a few modifications have been made. Most 
significantly no attempt is made here to account for the back and forward 
links with other firms in the economy which may well also be affected by the 
strike and hence could validly be included in calculating the macro “value 
of total product lost" etc. The justifications for presenting this more 
simplified model are twofold. First, a single firm approach offers the 
type of simplicity necessary to make the scheme administratively feasible 
on a strike-by-strike basis. Second, the data necessary for the more 
complex calculation would be difficult to obtain given that the webb of 
business relationships is often quite large and statistical services are 
always quite slow, 


9. This figure, as Hameed notes, in a more complex model might 
also include man-days lost by workers laid off in other affected industries 
as a result of the strike. See Hameed, S.M.A., "Cost-Benefit Analysis of 
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a Strike: A Tentative Framework", Relations Industrielles, Vol. 31, No. 1 
(January 1976), p. 146. 


10. Hameed, op. cit. (see note 5), p. 166, notes that at later 
stages, in a more complex model considering the total economy, VTPL would 
also plateau at a later stage in the strike as customers found alternate 
sources etc. He also notes a paper by Christensen which suggests that in 
time multi-plant operations could shift production or services to a centre 
not being struck. This would have a plateauing effect on the VTPL for the 
company itself (see Christensen, C.L., "The Theory of the Offset Factor: 
The Impact of Labor Disputes Upon Coal Production", American Economic 
Review, Vol 63, No. 4 (September 1943), pp. 513-547). The factor would 
not, however, be a problem under the proposition being outlined here as 
such would be an “insulating tactic" any advantage from which would be 
penalized away. 


11. Hameed, op. cit. (see note 9), p. 147, note 8. 


12. It could be arqued that the company's last offer might 
more accurately reflect the employees lost benefits in DNB calculations. 
However, this presumes that a wage increase per se is the only benefit 
which they seek to gain through the strike, 


13. Hameed, op. cit. (see note 5), p. 166. 
14. Hameed, op. cit. (see note 9), p. 155. 


15. Hameed uses a marginal explanation in his "Strike Cost and 
Government Intervention Policy" paper, op. cit. (see note 5), pp. 167-170. 


16. Source: Hameed, op. cit. (see note 9), p. 147. 


17. It is assumed firefighters and policemen would remain under 
a strike prohibition. 


18. It is recognized that under present laws the majority of 
provincial employees are prohibited from taking strike action. So long as 
this law remains, application of disputes coming within this level would, 
in chief, be in respect of municipal employees. 


19. This outline, the percentage values aside, was largely 
derived with the aid of research done by a fellow graduate student who 
surveyed certain labour officials and the general public on the opinions 
as to Alberta essential services. Although the sample was relatively small 
(n=73) the study offers some valuable insights into what Albertans consider 
essential services. The majority clearly feel essential service employees 
ought not be allowed to strike. See Hohol, Milt, "Essential Services: The 
Right to Strike't, an unpublished paper submitted to Dr. S.M.A. Hameed, 
Faculty of Graduate Studies CoeBe A Department ), in partial fulfillment of 
course requirements, Business 471, The University of Alberta, March 1975, 


20. Although this figure can be readily calculated for the 
private sector in production industries, and even in service industries, 
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it is more difficult to derive it in the public sector where most services 
are free and no revenue function is available. The suggested solution is 
that all or part of the budget allocation to provide the service best 
approximates its economic value. 
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24. This fact is somewhat distorted by application of an 
essentiality factor. Calculations without the factor weighted in might be 
used to show that economic disutility of the dispute would not be long 
coming at any rate. 


25. Edmonton Journal, Thursday, August 11, 1977, p. 2. 


26. For example, this was the case in two strikes which began 
in 1973. The first involved the Royal Canadian Legion (Strathcona Branch 
150) and the Beverage Dispensers, Hotel Service, Culinary and Restaurant 
Employees Union (Local 579) in Edmonton, and the second involved Plastex 
Extruders Ltd. and the Driver Salesman, Plant, Warehouse and Cannery 
Employees Union (Local 987) in Calgary. The Research 8Sranch, Alberta 
Department of Labour, estimates there are in excess of one hundred such 
strikes still legally in effect in Alberta (source: unpublished data 
entitled "Strikes and Lockouts - Alberta = 1974", page 6, note 2). 


ues 


as “Ws oohivattoed 
ati Sigh Al be ftotew 3G 
pol &2 Jon Sives os 


nape ft hehe -attede Cyd 0d aapd OMe Gee Sid? peiqiers ry ’ 
tort id Seals sg9a) te et) halal hye wf! hey louwd ia TRE ae i 
RO ueIeGh hee (ities abv born? bern? Ledeh ‘ened reaped 
ery i bevlewnd erkome ef fee eragroans fe sere tz 
yiennied bas eeomegel orals pfenae ll oe hed ens - 
ciueclh .toneenii etgngaee® edt, symp! ¢2 Ge. ( 80 Teed) Roba a 
jue becbeod gog y ekecay BE ake ie torte Bete tien yaubiad We Sreeaes 
stat herte ht cee — eae, A nl tld I Eiayal Iilso eottede 
aig satiel bak Ji: 


{sk a oon .? ae oe TOTS? « ae 
f ae i 


ie 


CHAPTER IX 


SUMMARY, CONCLUSIONS, AND LIMITATIONS 


SUMMARY AND CONCLUSIONS 

The Bargaining Process 

In this thesis it was arqued that, as illustrated by the negot- 
iation models of Chamberlain, Pen, Stevens, and Mabry, the motivating force 
in compromise offers and demands results from the cost of disagreement 
being disproportionate to the lesser cost of agreement. This contributed 
to the conclusion that the role of the strike in the collective bargaining 
process is to ensure that the perceived cost of refusal to compromise is 
greater than that of compromise and to thereby coerce agreement. It was 
also argued that the strike is integral to an optimally efficient bargain- 
ing system. Further, for the system to function properly over time some 
level of strike activity must be accepted - ie. some strike incidence is 
inevitable. 
Alberta Legislation 

In Alberta, private sector strikes are permitted so long as the 
stiputlated conciliation and notice procedures have been complied with. 
Federal employees working within the province have a choice of arbitration 
or a conciliation-strike route, However, provincial employees falling 
under the new Public Service Employee Relations Act are forbidden to strike 
and must submit all disputes to compulsory binding arbitration. Municipal 
employees within Alberta, with the exception of policemen and firemen, are 


covered by the private sector Alberta Labour Act, 1975. All strikes 
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occuring during the term of a collective agreement under this province’s 
legislation are illegal. The major issue in current legislation is the 
question of the equity of differentiating between provincial civil servants 
and all other employees within Alberta. The justification for the status 
quo which has been offered by government officials is that these govern- 
mental employees’ services are essential. 

Strike Incidence 

Statistics show that in general strike activity is on the rise. 
It is argued here that the relief which has come in the past two years 
results largely from present Federal incomes policy legislation. The 
Anti-Inflation Act, in most cases, would make strike activity fruitless 
as against an employer who has already agreed to the maximum allowable 
settlement. Strike activity appears to be primarily a regionally oriented 
phenomenon with little correlation in incidence levels between the prov- 
inces over the years. Alberta*’s incidence is generally somewhat lower 
than the national average, but it too has shown definite trends of increase 
up to the passage of the Anti-Inflation Act. There does not appear to be 
any predictable pattern or cycle in the 1960-1976 period nor any signif- 
icant correlation between the number of strikes, workers involved, and 
man=-days lost statistics. 

Alberta's proportion of public sector strikes, as might be 
predicted in light of the legislative provisions thereon, is lower than 
the national average. Nevertheless the three incidence statistics all 
indicate a rise in the relative propensity to strike in these employees 
(notwithstanding the law). It is predicted here that when the wage con- 
trols are removed and the perceived benefits of strike action are restored 


we can expect a virtual mushrooming of labour strife unless the strike- 
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threat cost is sufficient to deter such activity. Thus a viable solution 
to the present woes of the strike system is an urgent quest. 
Insulating Tactics 

In order to correct the current dwindling of labour strike 
efficacy in promoting industrial peace it is necessary to diagnose what 
the factors of causation are. Those factors, it is suggested, are what 
have been termed here “insulating tactics" undertaken by the parties 
through which they seek to defray the economic consequences of engaging 
in a strike confrontation. By undertaking such activity the parties 
reduce the threatened cost of disagreement thereby reducing the potency 
of the strike threat. As the potency declines so does the coercive 
pressure to compromise and hence more strikes are experienced. Further, 
since the actual cost to the parties of a strike is reduced by insulation 
tactics, the average duration of labour strikes predictably has also 
increased. Most of these factors (ie. insulation tactics) simply cannot 
be removed, and for others the administrative task of stopping them is 
prohibitive. As with the income tax system, trying to plug loopholes 
would simply lead the parties to seek out new ways to avoid the impact, 


Alternatives To The Strike 


to 


If the utility of the strike in promoting labour peace is steadily 


declining and attempts to prohibit the factors leading thereto would be 


futile, then ought we not to seek an alternative to the strike-threat 


system? A study of the more prominent alternatives offered to date reveals 


that there is no option currently being proffered which is both practically 
and philosophically palatable in the free democratic framework, and at the 


same time feasible in an administrative sense and effective in a pragmatic 


sense. In short, it is arqued here that strike substitutes offered to 
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date are inappropriate as solutions to present problems of labour unrest 
in Alberta. The logical corollary is that, at least for the time being, 
the traditional labour strike is here to stay. 

The Prescriptive Approach 

If an alternative system is not the answer then the remaining 
solution is to repair what we now have - a prescriptive approach. If, 
as noted above, prohibiting the various insulation tactics is an impossible 
strategy, then the appropriate attack plan is to offset any benefits which 
the parties may derive from insulating tactics. Such action would restore 
the economic impact of the strike on the combatants. This can be achieved 
through institution of a monetary penalty scheme in which levies would 
ensure that the parties could not cushion themselves from strike costs to 
an extent which would inhibit the effectiveness of the stoppage. Because 
proceeds would flow to general public revenue a diseconomy of the present 
strike system would, in part, also be redressed. 

Notwithstanding the financial penalties, the parties might be 
well willing (either rationally or simply stubbornly) to continue to pay 
the cost of procrastinating settlement. To prevent needless waste or 
injury, once the cost of a stoppage exceeds any possible benefits there- 
from (the costs possibly being weighted by an essentiality factor), then 
where the service disruption: 1) poses a risk to public health or safety; 
2) causes unreasonable hardships on persons not a party thereto; or 3) is 
simply continuing fruitlessly, the government ought to intervene and 
impose an arbitration procedure. The locus of authority for the inter- 
vention system should remain the same as is now the case (ie. with the 
Cabinet). However, the addition of objective policy criteria under which 


to make the decision is necessary to minimize adversity to such action, 
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and the losses consequent therefrom. 

Admittedly the proposed revivification scheme results in increased 
government involvement, at least indirectly, in labour relations. However, 
given the choice between the two impending dooms outlined by Chamberlain 
(cf., Chapter One), it is arqued that limited intervention now represents 
the lesser of the two evils. The basic economic reality expressed in the 
lines quoted from the eminent Justice Oliver Wendell Holmes which open this 
work is as true today, if not more so, than when first written in 1896, 
Clearly society, in the form of governmental authority, possesses the power 
to assure its interests are met. If we are to prevent an overreaction to 
the present (and even greater impending) levels of labour strife some 
measure Of increased governmental infringement must reluctantly be accepted 
now. 

Equality Before The Law 

While not wishing to re-embark on the discussion as to the equity 
versus the essentiality in the dispute over isolating provincial civil 
servants under a separate Act, it is suggested that given the scheme here- 
in proposed it is feasible to cover all employees within Alberta’s juris- 
diction under one Act. The monetary penalties would serve to reduce the 
incidence and duration of strikes, and to compensate the public for the 
inconveniences from labour dispute disruptions. The cost analysis criteria 
(weighted by an essentiality factor), on which the decision would be based 
to order workers back to work, would ensure minimal disruptions and ade- 
quate services in the truly essential areas. Certainly there are private 
sector services which are more essential than many public sector services. 
There are presently services (eg. hospitals) within which some operations 


are covered by the private sector legislation (and the consequent right of 
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employees to strike), while identical operations are under the provincial 
employee statute where workers are forbidden to strike. 

The two-stage system proposed in this thesis offers strike 
compensation - allowing employees to strike and management to take a strike 
so long as they are willing to pay for it - backed with the ultimate weapon 
of rationally invoked government intervention. It is feasible that such a 
scheme could suffice the needs of both sectors by ensuring essential ser- 
vices while at the same time offering the right to free collective bargaining 
and the equity which flows from universalism - one law for all men. This 
latter concept seems to have somehow operated effectively in Saskatchewan 


labour relations since 1944. 


LIMITATIONS AND RECOMMENDATIONS 
FOR FURTHER RESEARCH 

This study has offered a broad proposal to restore the impact 
of the labour strike on the parties thereto and to thereby ensure that the 
incidence and duration of stoppages is minimized. In the same light it 
has offered a scheme whereby interference with free collective bargaining 
(viz. government back-to-work orders) is objectively based and minimized 
to those cases where the costs of a stoppage have overtaken any possible 
benefits therefrom. In such cases allowing continuance would only increase 
public risks and inconveniences or further deterioration of labour relations 
between the disputing parties. The general appropriateness and applica- 
bility of this proposal is necessarily constrained by the limiting features 
which have cperated on this study. Since knowledge of such limitations 
will aid both evaluation of the efficacy of the instant proposition and 
future research aimed at improving upon it or testing it, the following 


discussion is directed at outlining these limitations. 
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Jurisdictional Uniqueness 


Naturally the scope of the study is one limitation. This 
research has only concerned itself with the Alberta labour scene over 
the past seventeen years. It has been premised on the argument that 
adversarial labour relations, as opposed to more cooperative joint con- 
sultation models, are here to stay for some time to come. Alberta's 
particular labour legislation and political and labour climate creates 
different problems and issues than might be the case elsewhere. The 
regional statistical variations on strike incidence are but one source 
of evidence of this jurisdictional diversity. Another aspect somewhat 
unique to Alberta at present is the buoyant economic state and relatively 
low level of unemployment. Such factors serve to allow greater cushion- 
ing by the parties against strike impact. The fact that Alberta industry 
is geared to resource and primary production also must be considered, 
Meat packing and petroleum refining are highly automated and this fact, 
considered in light of the proportion of Alberta employees working in 
the public service, makes the environment ripe for avoiding strike costs 
through continued operations or simply as a relief to the fiscal crisis. 
Statistical Deficiencies 

A significant drawback to the study which has been presented 
relates to the general unavailability of appropriate data with which to 
work, Government labour statistic compilations have, to say the least, 
been extremely dismal efforts in the past. Different statisticians have 
changed the various statistics recorded over time making longitudinal 
studies difficult. Much information which would have been extremely 
helpful in this study is simply not kept. Even the basic data necessary 


to calculate Kelly's three strike incidence measurements (cf. Chapter 
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Four) is not available. The situation is slowly improving and perhaps in 
the future a more exact study will be possible. However, the problem is 
that of the urgency of the present situation (especially with decontrols - 
for the wage quidelines = scheduled to begin in April of 1978). Perhaps 
one way to solve this data problem would have been to undertake a survey 
for this paper. Unfortunately time and economic constraints precluded 
such a possibility since it is felt that any survey undertaken would have 
to be of a very significant sample (eq. n = 1000 plus) to be even remotely 
relevant. Hence it was felt that it would be better to maintain a “library 
study" format basing the analysis on available documents rather than to 
attempt a small survey of questionable validity. Nevertheless, future 
research in the area might well be enhanced by initiating an extensive 

and comprehensive survey on the subject. 

Areas For Further Study 

One area which will have to be the subject of further research 
before the model which has been offered could practically be operationalized 
is that of establishing the appropriate values for the range of percentage 
multipliers of the second criteria in the monetary penalty stage, the EIB 
factor. Also the level definitions and factors thereto for the essential- 
ity weighting multiplier must be determined. 

An additional problem with the proposition as it now stands is 
that it is only functional in respect of economic issues. Hencey one 
future study might focus on development of workable formulas for converting 
non-economic issues to a suitable format to key into the model - ie. estab- 
lishing “casting-out" formulas for non-monetary issues, More study is also 
needed to develop a system for identifying and quantifying the effects of 


various insulation tactics. Again, like income tax loophole experts, it 
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can be expected that labour and management will become increasingly 
ingenious and devious in developing means to avoid strike impact. Tech- 
niques for uncovering and appropriately offsetting same must keep pace 
if the model is to work effectively. 

The model presented which represents the culmination of this 
research project is by no means beyond improvement. For example, further 
study might well reveal other cost and benefit factors related to a strike 
which ought to be included in the intervention calculations for stage two. 
Certainly the propssed legislative revisions if worked over by an exper- 
ienced draftsman might be modified to fill in the holes which no doubt 
exist in the preliminary draft presented. 

The intent of this study has been to examine and diagnose the 
causes of the current declining utility of the labour strike and to then 
develop a prescriptive measure to effect revivification, thus maintaining 
and preserving the system of industrial relations now practiced in Alberta. 
Perhaps the greatest usefulness of these pages will be as a step in the 
direction of that goal. Nevertheless, if it has served to further the 
course towards a solution and aided the search for industrial peace in 
Alberta within the free democratic framework, this study will have been 


worthwhile. 
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APPENDIX A 


A STATUTORY REVISION DRAFT 


Though without the benefit of any formal training or experience 
in the complex area of statute drafting, the following outline is offered 
as a preliminary illustration of the legislative revisions necessary for 
implementation of the proposed revivification scheme under the present 
Alberta Labour Act, 1973. The Act has also been relied upon here as a 


model for the clauses which follow, 


A. ADDITIONS TO THE ACT 


134.1 (1) On referral of a collective bargaining dispute to the Minister 
pursuant to section 104, subsection (1), where the Minister agrees to 
appoint a conciliation commissioner, the Minister shall notify in writing 
(a) the employer or employers’ organization, and 
(b) the bargaining agent, 
and require each of them within 10 days to appoint a person to act as a 
member of the strike mediation board. 

(2) The two persons appointed to act as members of a strike med- 
iation board shall appoint a third person to act as a member and chairman 
of the strike mediation board within 10 days of the date the second person 
is appointed. 


134.2 No person shall be appointed or shall act as a member of a strike 
mediation board if the person is directly affected by the dispute or if 
the person has been involved in an attempt to negotiate or settle the 
dispute. 


134.3 (1) Where an employer, employers’ organization or bargaining agent 
fails to appoint a person as a member of a strike mediation board, the 
Minister may appoint a person to act as a member on his or their behalf. 

(2) Where the two persons appointed as members of a strike media- 
tion board fail to appoint a person to act as a member and chairman, the 
Minister may appoint a person to act as a member and chairman on their 
behalf. 

(3) Where a vacancy occurs in the membership of a strike mediation 
board, it shall be filled in the same manner as provided for the appoint- 
ment of the member or chairman. 
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134.4 (1) Where three persons are appointed to act as members of a 
strike mediation board, the Minister shall establish them as a strike 
mediation board. 

(2) Upon establishment of a strike mediation board under subsection 
(1), the Minister shall send its chairman a copy of the conciliation 
commissioner's recommendations rendered pursuant to section 108, subsection 
(2), clause (b), or, in the case where the Minister accepts the proposal 
of a conciliation commissioner under section 108, subsection (2), clause 
(a), that he establish a conciliation board, upon receipt of the concili- 
ation board*s report pursuant to section 117, the Minister shall send the 
chairman of the strike mediation board a copy of said conciliation board 
recommendations. 


134.5 (1) A strike mediation board shall inquire into the matters in 
dispute and, once an actual strike has commenced, shall endeavour to effect 
a settlement of the dispute referred to it by the Minister. 

(2) A strike mediation board may determine its own procedure but 
shall give a full opportunity to all parties to the dispute to present 
evidence and to be heard. 

(3) The strike mediation board or any member thereof may require 
by summons 

(a) the attendance of any person as a witness before it at a place and 
time specified in the summons, and 

(b) any person to bring and produce before it all documents, books, deeds, 
and papers in his possession, custody, or power relating in any way to the 
dispute. 

(4) The members of a strike mediation board have the same powers 
as a commissioner under The Public Inquiries Act and may administer oaths. 

(5S) A strike mediation board may accept, admit, or call for any 
evidence that it considers fit whether or not the evidence would be 
admissable in a court of law. 


134.6 Where in the opinion of the Minister any member of a strike 
mediation board is unduly or unnecessarily delaying or impeding accomplish- 
ment of the duties of the strike mediation board the Minister may 

(a) revoke the appointment of any member of the strike mediation board, 
and 

(b) require, by notice in writing and within the time stated, the 
employer or employers* organization or bargaining agent to appoint another 
person to act as a member of the strike mediation board in place of the 
person whose appointment is revoked. 

(c) in the case where the person whose appointment is revoked is the 
chairman of the strike mediation board, the Minister may require, by notice 
in writing and within the time stated, the two respective appointees to 
appoint another person to act as a member and chairman of the strike 
mediation board. 

(d) upon failure of the requisite party to appoint a person to replace 
the person whose appointment was revoked the provisions of section 134.3, 
subsection (1) or subsection (2) shall apply. 


134.7 (1) A strike mediation board shall meet at such times and places 
as are fixed by the chairman and where possible within the locality in 


which the dispute arose. 
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(2) Notwithstanding subsection (1), within three days of commence- 
ment of a legal strike, as defined by section 126, the strike mediation 
board shall meet with the bargaining representatives of the parties to 
the dispute on each normal working day in which the stoppage continues. 

(3) The chairman of the strike mediation board shall notify each 
member of the board and each of the bargaining representatives of the 
time and place of each meeting held pursuant to subsection (2). 


134.8 (1) It shall be the duty of the strike mediation board to determine 
the total accumulated losses resulting to each of the parties to the dis- 
pute from the continuance of the stoppage on each normal working day in 
which the stoppage continues. 

(2) It shall be the duty of the strike mediation board to determine 
the total number of working days it will take each of the parties to the 
dispute to regain the total accumulated losses resulting to each of the 
parties to the dispute from the continuance of the stoppage, based on the 
presumption that each of the respective parties is successful in obtaining 
a settlement entirely on its own terms. 

(3) At the commencement of each daily meeting stipulated in 
section 134.7, subsection (2), the chairman of the strike mediation board 
shall disclose to each of the representatives of the parties to the 
dispute, and to any other party to the dispute he deems advisable, the 
aggregate amount of losses resulting to each of the parties to the dispute 
from the continuance of the stoppage as well as the total number of work- 
ing days it will take each of the parties to the dispute to reqain the 
total accumulated losses therefrom, as set out under subsection (2) of 
this section. 


134.9 (1) It shall be the duty of the strike mediation board to establish 
a daily monetary penalty level to be levied against each of the parties to 
the dispute which it deems as appropriate in order to ensure the parties 
fully experience the economic costs of engaging in the strike. 

(2) In setting the amount of such monetary penalties the strike 
mediation board shall consider only 

(a) the extent of the present economic impact of the strike upon the 
respective parties thereto, and 

(b) the differential between the recommendations referred to in section 
134.4, subsection (2), and the last offer(s) or demand(s) of the respective 
parties, 
and the object of the strike mediation board in setting said monetary 
penalties shall be to offset any factors which it deems as contributing 
to reducing the economic effectiveness of the stoppage without disrupting 
the normal relative bargaining power relationship of the parties to the 
dispute. 

(3) Upon application to the Minister by an employer, employers’ 
organization, or bargaining agent, the strike mediation board may be 
required to justify any and all monetary penalty levies it may impose 
on the parties to the dispute on the basis only of the criteria set out 
in subsection (2); the decision of the Minister on this matter shall be 
final and binding on the parties. 

(4) At the commencement of each daily meeting stipulated in 
section 134.7, subsection (2), the chairman of the strike mediation board 
shall disclose to each of the representatives of the parties to the 
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dispute the aqqregate amount of that day's monetary penalty levy along 
with the cumulative value of all such sums due and paid by the respective 
parties to the stoppage to date. 

(5) All monetary penalties levied pursuant to subsection (1) 
become due and payable on that date on which it is imposed, but need not 
be submitted until a three day accumulation is obtained. 

(6) All monetary penalty levies are payable to the chairman of 
the strike mediation board to the benefit of the Crown in the Right of 
Alberta; at the termination of the dispute the chairman of the strike 
mediation board is responsible for accounting for and depositing the 
total amounts received through said levies in the Strike Compensation 
Account under the control of the Alberta Treasury Department. 


(7) All monetary penalty levies imposed pursuant to subsection (1) 


become a legal debt enforceable as against the designated employer, 
employers*® organization, or bargaining agent in a court of law, 


134,10 (1) It shall be the duty of the strike mediation board to compile 
such information and complete such calculations, as set out in the 
requlations to this Act pursuant to section 167, subsection (3), clause 
(b), as are necessary in order to determine the point at which the value 
of the total production lost as a result of the dispute is equal to the 
value of the net social benefit which can be derived from allowing 
continuance of the strike. 

(2) It shall be the duty of the strike mediation board to 
determine which, if any, of the factor levels, as set out in the requla- 
tions to this Act pursuant to section 167, subsection (3), clause (b), 
shall be applied as the appropriate multiplier for weighting the 
calculations pursuant to subsection (1) for the essentiality of the 
services being disrupted by the dispute in the determination of the 
value of the total production lost therefrom. 

(3) Once a strike has reached the equilibrium point as calculated 
by the strike mediation board pursuant to subsection (1) the Lieutenant 
Govenor in Council may, subject to the provisions of section 163, sub- 
section (1), invoke the provisions for emergency disputes as set out in 
sections 163 through 165 herein. 
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(4) Not more than two negotiation days, as defined in section 134.7, 


subsection (2), before the equilibrium point outlined in subsection (1) 
is reached, the chairman of the strike mediation board shall notify the 
parties to the dispute that the point of possible government intervention 
pursuant to subsection (3) will be reached within 48 hours and that 
thereafter continuance of the strike will be economically unsound for 
both of the parties to the dispute. 


134.11 Where a settlement is reached either before or after resort to 
a legal strike pursuant to section 126, or where a strike is subsequently 


halted pursuant to section 134.10, subsection (3) and sections 163 through 


165, the Minister shall dismiss the members of the strike mediation board 
from further duties. 
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B. AMENDMENTS TO THE ACT 


163 (1) Where in the opinion of the Lieutenant Govenor in Council an 
emergency or other situation exists or may occur arising out of a dispute, 
in such circumstances that 
(a) damage to health or property is being caused or is likely to be 
caused because 
(i) a sewage system, plant or equipment or a water, heating 
electrical or gas system, plant or equipment has ceased 
to operate or is likely to cease to operate, or 
(ii) health services have been reduced, have ceased or are 
likely to be reduced or cease, 


or 

(b) umreasonable hardship is being caused or is likely to be caused to 
persons who are not parties to the dispute, or 

(c) a dispute is continuing without purpose and the strike mediation 
board sees no hope of voluntary settlement and, as a result thereof said 
board recommends that the strike be halted and the provisions of this 
division be applied, 
then, provided that the strike has entered the zone of intervention as 
calculated by the strike mediation board pursuant to section 134.10, 
subsection (3), the Lieutenant Govenor in Council may, by order, declare 
that on and after a date fixed in the order all further action and 
procedures in the dispute are to be replaced by the procedures under this 
section. 


The above outlined statutory revisions would serve to incorporate the 
labour strike utility revivification scheme offered in this thesis into 

the present private sector statute (A.L.A.). As noted in section 134,10 
the actual mechanics of the calculations to be performed by the Strike 
Mediation Board, as outlined in Chapters Seven and Eight, would be set out 
in regulations to the Act. Regulations would also set the daily percentage 
value for the second criterion in the monetary penalty stage, the levels 

of essentiality and the multiplier factors thereto, and the annual EIB 


(Emotional and Institutional Benefit) values etc. 
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APPENDIX 8 


STATISTICAL TABLES UN STRIKE INCIDENCE, 1960-1975* 


Table 1 Page 


Annual Number of Strikes By Province. ... 197 


Table 2 


Annual Man-Days Lost By Province. ..... 199 


Table 3 


Annual Man-Days Lost/Strike By Province . . 201 


Table 4 


Incremental Strike Mathematical Sign 
Changes BysProvince 2a. . 3.058. sss wae 2UO 


Table 5 


Incremental Man-Days Lost Mathematical 
Sion Changes By Province. . « «7. « « « «hs 204 


*Source: Labour Canada - Labour Data, "Strikes and 
Lockouts in Canada", 1960-1975 issues, (cataloque no. 
L2-1). Tables 4 and 5 are derived from tables 1 and 2. 
1976-1977 data not available. 
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TABLE I CONTINUED 
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*See Note Table I 
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Annual Man-Days Lost By Province 
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* Table 2 divided by Table 1. 
Note further these numbers are rounded to the nearest whole day. 
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TABLE 3 


Annual Man-Days Lost/Strike by Province* 
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** See Note Table 1. 
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TAS8LE 3 CONTINUED 


MAN. SASK ALTA BC FED T_AVE*** 
1960 6,048 760 5,522 2,264 1,439 2,696 
1961 343 737 22474 25202 4,148 4,652 
1962 4,292 973 2,367 T2350 26,992 4,599 
1963 ey 2,268 3,360 4,657 3,516 2,763 
1964 5,029 559 3,150 11,471 25775 4,608 
1965 1,022 2,836 686 1,810 10,184 4,690 
1966 3,308 1,744 3,119 6,160 38,931 8,393 
1967 1,868 972 1,991 8,157 7,558 7,615 
1968 2,317 2,008 5,866 8,533 22,680 8,733 
1969 1,863 1,701 4,267 4,625 23,648 13,028 
1970 9,038 4,704 3,716 27,739 17,080 12,066 
1971 8,276 318 4,370 3,186 5,068 5,038 
1972 4,908 4,013 2,874 24,738 10,658 12,966 
1973 6,787 2,554 7257 4,734 20,186 7,978 
1974 6,258 7,508 4,633 18,499 5,508 7,512 
1975 4,881 4,067 11,027 12,433 21449 9,083 


*** T AVE - Total Average 
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TABLE 4 


Incremental Strike Mathematical Sign Changes by Province 
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Incremental Man=-Days Lost Mathematical Sign Changes by Province 
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